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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 



Plaintiffs, 



MICHAEL O. LEAVITT, Secretary of 
Health and Human Services, 

Defendant. 



Case No. 01:06CV01828 (GK) 
ECF 



DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

Pursuant to Federal Rule of Civil Procedure 56(b), Defendant, Michael O. Leavitt, 
Secretary of Health and Human Services, by and through his undersigned counsel, respectfially 
moves this Court for summary judgment on the grounds that there are no material facts in dispute 
and that Defendant is entitled to judgment as a matter of law. In support of the instant motion, 
the Court is respectfially referred to the accompanying Statement of Material Facts Not In 
Genuine Issue, and Memorandum of Points and Authorities in Support of Defendant's Motion 
for Summary Judgment and in Opposition to Plaintiffs' Motion for Summary Judgment. A 
proposed order is also attached. 

Respectfiilly submitted, 



/s/ 



JEFFREY A. TAYLOR 
United States Attorney 
D.C.Bar No. 498610 
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/s/ 



OF COUNSEL : 

DANIEL MERON 
General Counsel 

KATHLEEN H. McGUAN 
Associate General Counsel 

MARK D. POLSTON 
Deputy Associate General 
Counsel for Litigation 



MEGAN L. ROSE 

Assistant United States Attorney 

N.C.Bar No. 28639 

United States Attorney's Office 

Civil Division 

555 4tli Street, N.W. 

Washington, D.C. 20530 

(202)514-7220 



/s/ 



LINDA KEYSER 

Attorney 

U.S. Department of Health and Human Services 

Office of the General Counsel 

Centers for Medicare & Medicaid Services Division 

Room 5344, Cohen Building 

330 Independence Avenue, S.W. 

Washington, D.C. 20201 

202-205-8779 

Facsimile: (202) 401-1405 

Counsel for Defendant 



United States Department of 
Health and Human Services 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 



Plaintiffs, 



MICHAEL O. LEAVITT, Secretary of 
Health and Human Services, 

Defendant. 



Case No. 01:06CV01828 (GK) 
ECF 



DEFENDANT'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 

Defendant, Michael O. Leavitt, the Secretary of Health and Human Services, submits the 

following statement of material facts as to which there is no genuine issue in accordance with 

Rule 56 of the Federal Rules of Civil Procedure and Local Civil Rule 7(h). 

1 . Plaintiff is a Medicare participating hospital located in Rapid City, South Dakota. 
Compl. Tl 4. 

2. On April 25, 2006, the Board received Plaintiffs letter appealing the decision reached by 
the fiscal intermediary regarding the fiscal year ending June 30, 1999. A.R. at 6-7. In the letter. 
Plaintiff also requested a hearing. A.R. at 7. 

3. Plaintiff disputed two determinations by the intermediary regarding DSH payments. 
Plaintiff contended that the intermediary did not properly determine its reimbursement in 
accordance with 42 U.S.C. § 1395ww(d)(5)(F)(i) and 42 U.S.C. § 1395ww(d)(5)(C)(i). A.R. at 
6-7; PL's Mot. at 5. 

4. On May 9, 2007, the Board notified Plaintiff by certified mail that it was in receipt of 
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Plaintiffs hearing request and, consistent with the relevant Listructions posted on its website, 
asked Plaintiff to provide copies of the final determination being appealed and the audit 
adjustment pages relating to the disputed issues, if any, within 30 days. A.R. at 5. The Board 
noted that Plaintiff neglected to submit these documents with his request for a hearing, as 
required by its Listructions. A.R. at 5. 

5. On the same date, the Board provided Plaintiff a list of the due dates by which the 
intermediary and provider were to furnish preliminary and final position papers to one another. 
A.R. at 3-4. The notice provided that Plaintiffs preliminary position paper was due on August 1, 
2007. A.R. at 3. 

6. The letter also emphasized as follows. "You are responsible for pursuing your appeal in 
accordance with the Board's procedures, which are outlined in the Board's Listructions. You 
must file your position papers, regardless of any outstanding jurisdictional challenges, motions or 
subpoena requests. If you miss any of your due dates including meeting either position paper due 
date, the Board will dismiss your appeal. The Board will not send a due date reminder. If the 
Intermediary fails to meet its deadlines, the Board will contact [CMS] about contract compliance 
and will schedule a hearing date." A.R. at 4. 

7. The PRRB notified Plaintiff by certified mail on August 23, 2007, that its case was being 
dismissed for failure to follow Board procedure. A.R. at 2. Specifically, the Board cited its May 
9th letter and noted that the preliminary position paper had not been timely submitted to the 
intermediary and the required information had not been submitted to the Board as mandated 
under its Instructions. A.R. at 2. 

8. On September 13, 2007, the intermediary received Plaintiffs (untimely) preliminary 
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position paper along with a motion to reinstate its appeal. A.R. at 1, 10-28. The cover letter 
transmitting these documents was apparently also filed with the PRRB. See A.R. at 1. 

9. The Board notified Plaintifi'on December 29, 2006, that its motion to reinstate must be 
filed directly with the Board. A.R. at 8-9. 

10. There is no evidence of record that the motion was ever filed with the Board. 

RespectfiiUy submitted, 

/s/ 



JEFFREY A. TAYLOR 
United States Attorney 
D.C.Bar No. 498610 



/s/ 



MEGAN L. ROSE 

Assistant United States Attorney 

N.C.Bar No. 28639 

United States Attorney's Ofiice 

Civil Division 

555 4th Street, N.W. 

Washington, D.C. 20530 

(202)514-7220 



/s/ 



LINDA KEYSER 

Attorney 

U.S. Department of Health and Human Services 

Office of the General Counsel 

Centers for Medicare & Medicaid Services Division 

Room 5344, Cohen Building 

330 Independence Avenue, S.W. 

Washington, D.C. 20201 

202-205-8779 

Facsimile: (202) 401-1405 

Counsel for Defendant 
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OF COUNSEL : 

DANIEL MERON 
General Counsel 

KATHLEEN H. McGUAN 
Associate General Counsel 

MARK D. POLSTON 
Deputy Associate General 
Counsel for Litigation 

United States Department of 
Health and Human Services 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 



Plaintiff, 



V. 



MICHAEL O. LEAVITT, Secretary 
of Health and Human Services, 

Defendant. 



Case No. 01:06CV01828 (GK) 



DEFENDANT'S MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND 

IN OPPOSITION TO PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 

Defendant Michael O. Leavitt, Secretary of Heahh and Human Services (the "Secretary"), 
respectfully submits this Memorandum of Points and Authorities in support of his motion for 
summary judgment and in opposition to Plaintiffs' Motion for Summary Judgment. 

This case involves the dismissal of Plaintiff s administrative appeal of the amount of 
Medicare reimbursement it received for the 1999 fiscal year. The Department of Health and 
Human Services' Provider Reimbursement Review Board ("PRRB" or "Board") dismissed the 
appeal because Plaintiff missed the deadline for filing its requisite preliminary position paper, 
despite ample and straightforward notice of the due date from the Board. Plaintiff then attempted 
to file a motion for reinstatement of its appeal, but failed to perfect that filing. Thus, the Board's 
dismissal stands as the final decision of the Secretary in this matter. 

In its Motion for Summary Judgment ("PL's Mot."), Plaintiff attempts to obscure the 
critical issue in this case - its failure to timely file a preliminary position paper - by arguing that 



Case 1 :06-cv-01 828-GK Document 1 6 Filed 06/1 8/2007 Page 8 of 23 

the rule authorizing dismissal for failure to provide a preliminary position paper fails to consider 
the purpose of a preliminary position paper and that the dismissal was outside the Board's 
statutory authority. These arguments lack merit and fall far short of meeting Plaintiffs burden of 
demonstrating that the Board acted arbitrarily, capriciously, or otherwise not in accordance with 
the law. hi fact, numerous courts, including this one, have previously upheld the Board's 
authority to control its own docket by dismissing an appeal when the claimant hospital failed to 
file a position paper. 

STATUTORY AND REGULATORY BACKGROUND 
I. The Medicare Program Generally 

The Medicare program provides health insurance benefits to eligible aged and disabled 
persons. See Title XVIII of the Social Security Act. The program consists of two main parts. 
Part A provides coverage for the costs of hospital and related post-hospital services, including 
home health care. See 42 U.S.C. §§ 1395c - 1395i-4. Part B is an optional supplemental 
program which provides coverage for other types of medical services, including physician 
services. See 42 U.S.C. §§ 1395j - 1395w. 

Under Part A, most hospitals, including Plaintiff here, are paid under a "prospective 
payment system" ("PPS") for ftimishing inpatient services to Medicare beneficiaries. See 42 
U.S.C. § 1395ww(d). Under the PPS, hospitals are paid a pre-determined amount based on the 
principal diagnosis of the patient during his or her inpatient stay. In applying the complex 
statutory formula for calculating payment to a hospital under the PPS, one of the several payment 
adjustments that may be made is the so-called "disproportionate share" ("DSH") adjustment. See 
42 U.S.C. § 1395ww(d)(5)(F). The DSH adjustment is intended to reimburse hospitals for the 
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additional costs of treating a large number of indigent patients. The Centers for Medicare and 
Medicaid ("CMS"), a component within the United States Department of Health and Human 
Services ("HHS"), is responsible for determining the reimbursement amount due a hospital. 42 
U.S.C. § 1395g. CMS, in turn, contracts with private insurance companies to act as "fiscal 
intermediaries" and assist in the day-to-day operations of the Medicare program. See 42 U.S.C. § 
1395h. 

To receive payment from Medicare for services rendered, a hospital is required to file a 
Medicare cost report with its fiscal intermediary at the end of a cost reporting year. 42 C.F.R. 
§ 413.20. The intermediary is responsible for reviewing the cost reports and issuing a Notice of 
Program Reimbursement ("NPR") which sets forth the amount of allowable Medicare payments. 
42 C.F.R. §405.1803. 
II, The Administrative Appeals Process 

The Medicare statute establishes the review mechanisms available to Medicare providers 
of services, including hospitals, under Medicare Part A. See 42 U.S.C. § 1395oo. A provider 
dissatisfied with a Medicare reimbursement decision of its fiscal intermediary may appeal to the 
PRRB, an administrative tribunal within HHS established to hear Medicare reimbursement 
disputes. 42 U.S.C. § 1395oo(a). The parties to such an appeal are the provider and the 
intermediary. 42 C.F.R. § 405.1843(a). If jurisdictional prerequisites are satisfied and the Board 
has the authority to decide the matter at issue, the Board may hold a hearing and issue a decision. 
Id 

A decision of the PRRB is final unless the Secretary, on his own motion, reverses, affirms 
or modifies the Board's decision. See 42 U.S.C. § 1395oo(f). The Secretary has delegated his 
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authority to review PRRB decisions to the Administrator of CMS. 42 U.S.C.§ 1395oo(f)(l); 42 

C.F.R. § 405.1875(a)(1). A provider dissatisfied with a decision of the PRRB or the Secretary (if 

the Secretary reviews a Board decision) may seek judicial review of that decision by filing a civil 

action within 60 days of the date that notice of the final decision is received. 42 U.S. C. 

§ 139500(f)(1); 42 C.F.R. § 405.1877(b). 

III. The PRRB's Authority and Procedures 

The PRRB comprises five members, two of whom are provider representatives, who are 
knowledgeable about Medicare provider reimbursement and who serve staggered three-year 
terms. 42 U.S.C. § 1395oo(h). The PRRB is the only administrative tribunal with jurisdiction to 
hear Medicare provider reimbursement appeals that have an amount in controversy of $10,000 or 
more. 42 U.S.C. § 1395oo(a). Each of the "tens of thousands of sophisticated 
Medicare-provider[s]," Your Home Visiting Nurse Servs., Inc. v. Shalala , 525 U.S. 449, 456 
(1999), may bring a separate appeal to the PRRB each year. The focus of these appeals - the cost 
report submitted by the provider for that year "is a lengthy document consisting of numerous 
schedules, worksheets, and supplemental worksheets" which, "when completed, is approximately 
three-quarters of an inch thick." Athens Cmty. Hosp. v. Schweiker , 743 F.2d 1,3 (D.C. Cir. 
1984). The Medicare statute and regulations at issue in these appeals have been described as 
"among the most completely impenetrable texts within human experience." Johnson v. Guhl , 91 
F. Supp.2d 754, 758 (D.N.J. 2000) ( quoting Rehab. Ass'n of Va. v. Kozlowski , 42 F.3d 1444 (4th 
Cir. 1994)). 

PRRB practices are described in part in agency regulations located at 42 C.F.R. Part 405, 
Subpart R. The PRRB is vested by the Medicare statute with "full power and authority to make 
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rules and establish procedures, not inconsistent with" the statute or regulations, "which are 

necessary or appropriate to carry out" its duties. 42 U.S.C. § 1395oo(e). Pursuant to that 

authority, the PRRB has established procedural rules for effectively managing its heavy case 

load. The PRRB Listructions are posted on the internet and provided in hard copy on request to 

parties to PRRB proceedings. - 

The PRRB Instructions stress the importance of provider compliance with Board rules. 

Your appeal must also meet specific jurisdictional requirements and you must follow 
Board procedures. The Board wants to stress that it follows the practice of other appeal 
avenues by not reminding the parties of their responsibilities to manage their own 
appeals. The parties themselves, once informed of Board procedures and due dates, are 
responsible for complying with all Board requirements. 

PRRB Instructions (March 1, 2002) Part I.B.I.a. The Instructions also provide that "[d]ue dates 

can only be changed or eliminated by written confirmation of the Board. Because you are the 

moving party, if you do not meet a due date, the Board will dismiss your appeal." PRRB 

histructions. Part I.C.XIV. 

To facilitate Board deliberations and to promote the effective management of its caseload, 

the PRRB Instructions require that providers and fiscal intermediaries submit both preliminary 

and final position papers. See PRRB Instructions, Part II.B. The specific rules governing 

submission of position papers are clear. When the Board dockets a new appeal it sends the 

provider an Acknowledgment and Critical Due Dates letter, which establishes due dates for the 

provider's preliminary and final position papers and a tentative date for a hearing. See PRRB 



- From 1993 to May 2000, the Board's procedural rules were located in the agency's Provider 
Reimbursement Manual (PRM). This portion of the PRM was superseded in May 2000 by the 
PRRB Instructions. The PRRB Instructions are located at 
http://www.cms.hhs.gov/PRRBReview/02 PRRB Instructions. asp . 
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Instructions, Part I. C. I. The PRRB Instructions require the provider to submit a prehminary 
position paper to the intermediary, but not the Board. See PRRB Instructions, Part II.B.I. The 
provider is required, however, to submit a letter to the Board certifying that it has met its 
preliminary position paper due date and to provide the Board with a copy of the first page of that 
paper. See id. The Instructions make clear that if the provider "fail[s] to meet the preliminary 
position paper due date and fail[s] to supply the Board with the required documentation, the 
Board will dismiss [the provider's] appeal for failure to follow Board procedure." Id (emphasis 
added). 

Although the Board will dismiss the appeal if the provider fails to file timely a 
preliminary position paper, the Instructions also provide a procedure for reinstatement of a 
dismissed appeal. See PRRB Instructions, Part I.C.XIII. Under this procedure, the Board will 
consider requests for reinstatement that "explain in detail the reasons" why the provider "missed 
a position paper due date." PRRB Instructions, Part I.C.XIII.b. The request for reinstatement 
must be filed with the Board. See id. ; see also Administrative Record ("A.R.") at 8. 
STATEMENT OF FACTS AND PROCEDURAL HISTORY 

On April 25, 2006, the Board received Plaintiffs letter appealing the decision reached by 
the fiscal intermediary regarding the fiscal year ending June 30, 1999. A.R. at 6-7. In the letter, 
Plaintiff also requested a hearing. See A.R. at 7. Plaintiff disputed two determinations by the 
intermediary regarding DSH payments. Plaintiff contended that the intermediary did not properly 
determine its reimbursement in accordance with 42 U.S.C. § 1395ww(d)(5)(F)(i) and 42 U.S.C. 
§ 1395ww(d)(5)(C)(i). A.R. at 6-7; PL's Mot. at 5. 

On May 9, 2007, the Board notified Plaintiff by certified mail that it was in receipt of 
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Plaintiffs hearing request and, consistent with the relevant Instructions posted on its website, 

asked Plaintiff to provide copies of the final determination being appealed and the audit 

adjustment pages relating to the disputed issues, if any, within 30 days. The Board noted that 

Plaintiff neglected to submit these documents with his request for a hearing, as required by its 

histructions. A.R. at 5. On the same date, the Board provided Plaintiff a list of the due dates by 

which the intermediary and provider were to furnish preliminary and final position papers to one 

another. A.R. at 3-4. The notice provided that Plaintiffs preliminary position paper was due on 

August 1, 2007. A.R. at 3. The letter also emphasized as follows: 

You are responsible for pursuing your appeal in accordance with the Board's procedures, 
which are outlined in the Board's histructions. You must file your position papers, 
regardless of any outstanding jurisdictional challenges, motions or subpoena requests. If 
you miss any of your due dates including meeting either position paper due date, the 
Board will dismiss your appeal . The Board will not send a due date reminder. If the 
Intermediary fails to meet its deadlines, the Board will contact [CMS] about contract 
compliance and will schedule a hearing date. 

A.R. at 4 (emphasis added). 

The PRRB notified Plaintiff by certified mail on August 23, 2007, that its case was being 

dismissed for failure to follow Board procedure. Specifically, the Board cited its May 9th letter 

and noted that the preliminary position paper had not been timely submitted to the intermediary 

and the required information had not been submitted to the Board as mandated under its 

Instructions. A.R. at 2. On September 13, 2007, the intermediary received Plaintiffs (untimely) 

preliminary position paper along with a motion to reinstate its appeal. A.R. at 1, 10-28. The 

cover letter transmitting these documents was apparently also filed with the PRRB. See A.R. at 

1. The Board notified Plaintiff on December 29, 2006, that its motion to reinstate must be filed 

directly with the Board. A.R. at 8-9. There is no evidence of record, however, that the motion 
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was ever filed with tlie Board. 

ARGUMENT 

I. The Standard of Review Under the Administrative Procedure Act is Highly 

Deferential. 

By statute, judicial review of Medicare reimbursement disputes is governed by the 
standards in the Administrative Procedure Act ("APA"). See 42 U.S.C. § 1395oo(f)(l). In 
general, the APA permits agency action to be set aside if it was "in excess of statutory 
jurisdiction, authority or limitations, or short of statutory right," "arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law," or "unsupported by substantial 
evidence." See 5 U.S.C. § 706(2)(A), (C), (E). 

Under the standards of deference in Chevron USA, Lie, v. Natural Resources Defense 
Council, Inc. , 467 U.S. 837, 842-45 (1984), the Secretary's interpretation of the Medicare statute 
must be upheld so long as it represents a "permissible" construction, Illinois Council on Long 
Term Care , 529 U.S. 1, 21 (2000), "within the bounds of reasonable interpretation," Your Home 
Visiting Nurses Servs. , 525 U.S. at 450. It is "settled law that the rule of deference applies even 
to an agency's interpretation of its own statutory authority or jurisdiction." Mississippi Power & 
Light Co. V. Mississippi , 487 U.S. 354, 381 (1988) (Scalia, J., concurring). Moreover, the 
Secretary's interpretation of his own regulations is entitled to "substantial deference," and "must 
be given 'controlling weight unless it is plainly erroneous or inconsistent with the regulation.'" 
Thomas Jefferson Univ. v. Shalala , 512 U.S. 504, 512 (1994) (internal citation omitted). 
Under the general rule, an agency action may be invalidated as arbitrary or capricious under the 
APA only if it is "not rational and based on consideration of the relevant factors." FCC v. Nat'l 
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Citizens Comm. for Broad. , 436 U.S. 775, 803 (1978); see also Motor Vehicle Mfrs. Ass'n v. 
State Farm Mut. Auto. Ins. Co. , 463 U.S. 29, 43 (1983). Similarly, agency action may not be 
invalidated as "unsupported by substantial evidence," 5 U.S.C. § 706 (2)(E), if it is supported by 
"such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." 
Consolo V. Fed. Mar. Comm'n , 383 U.S. 607, 619-20 (1966) ( quoting Consol. Edison Co. v. 
NLRB , 305 U.S. 197, 229 (1938)). Furthermore, in determining whether agency action was 
arbitrary or capricious or unsupported by substantial evidence, the court is not empowered to 
substitute its judgment for that of the agency. Citizens to Pres. Overton Park v. Volpe , 401 U.S. 
402, 416 (1971); see also Universal Camera Corp. v. NLRB , 340 U.S. 474, 488 (1951). 

Moreover, the law on substituting the court's judgment for that of the agency is 
particularly well decided where, as here, a Plaintiff asks a court to second-guess how an 
administrative tribunal manages its daunting docket. Courts have made clear that "[a]n agency is 
allowed to be master of its own house, lest effective agency decision making not occur in [a]ny 
proceeding." Natural Res. Def Council v. SEC , 606 F.2d 1031, 1055-56 (D.C. Cir. 1979). 
"This division between the administrative and judicial provinces preserves a sphere of discretion 
for the agency, which alone is cognizant of the many demands on it, its limited resources, and the 
most effective structuring and timing of proceedings to resolve those competing demands." Id. ; 
accord Vermont Yankee Nuclear Power Corp. v. Natural Res. Def Council , 435 U.S. 519, 523 
(1978). 

Summary judgment is appropriate if the record, viewed in the light most favorable to the 
nonmoving party, reveals that there is no genuine issue of material fact and that the moving party 
is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); see Tao v. Freeh , 27 F.3d 635, 
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638 (D.C. Cir. 1994). 

In this case, there is no genuine issue of material fact. As a matter of law, the Board's 

actions were clearly not arbitrary, capricious, or an abuse of discretion. To the contrary, the 

Board acted reasonably and in full compliance with all statutory and regulatory requirements 

under any standard of review. For this reason, the Secretary's Motion for Summary Judgment 

should be granted. 

II. The PRRB's Authority to Control its Docket by Dismissing Claims for Failure to 
Meet its Deadlines is Well Established and Undisputed, 

Courts, including this Court, have unanimously upheld the Board's right to promulgate 
and apply procedural rules that permit appeals to be dismissed for failure to meet deadlines. See , 
e.g. . United Home Care v. Thompson , No. 99-3123, slip. op. at 9 (D.D.C. Sept. 30, 2002); 
(upholding Board dismissal of Plaintiff s appeal where Plaintiff failed to file a position paper); 
(attached hereto as Exhibit A); Novacare v. Thompson , 357 F. Supp.2d 268, 271 (D.D.C. 2005) 
(same); Inova Alexandria Hosp. v. Shalala , 244 F.3d 342, 351 (4th Cir. 2001) (same). 

The Board's procedural requirements "help manage a docket both by encouraging timely 
filing and by allowing the adjudicator to ignore late or improperly presented claims." High 
Country Home Health, Inc. v. Thompson , 359 F.3d 1307, 1311 (10th Cir. 2004). The Board's 
procedural requirements, including its practice of dismissing cases for failure to meet filing 
deadlines are "reasonable and necessary to the smooth functioning of the agency appellate 
process." UHI, Inc., v. Thompson , 250 F.3d 993, 996-97 (6th Cir. 2001). The courts have 
repeatedly recognized the necessity for the Board to manage its own docket by rejecting appeals 
of previously dismissed claims, in light of its massive backlog of cases. See, e.g. . High Country 



10 
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Home Health , 359 F.3d at 1310 (noting that "the Board is burdened by immense caseload, 

consisting of more than 1 1,000 claims each year"), hi United Home Care , this Court considered 

a provider's challenge to the Board's authority to dismiss appeals for failure to follow the 

Board's procedural rules requiring timely submission of a final position paper. In that case, the 

Court upheld the Board's dismissal of the appeal, finding "no transgression of either the 

Medicare Act or the implementing regulations." United Home Care , slip op. at 10. Here, 

Plaintiffs position, like the provider in United Home Care is "extreme" and "would effectively 

eviscerate" any control the Board had over its docket. Id Effective case management "would 

dissipate if claimants could ignore procedural rules." Little Co. of Mary Hosp. and Health Care 

Ctrs. V. Shalala , No. 98-C-8232, slip op. at 9 (N.D. 111. Mar. 30, 2000) (attached hereto as Exhibit 

B). 

III. The Secretary's Instruction That Plaintiff Submit a Preliminary Position Paper was 
Authorized by Law. 

Plaintiff contends that in dismissing its appeal, the Board failed to consider that the 

Board's Instructions require preliminary position papers to be submitted to the intermediary 

rather than filed with the PRRB itself and that the Instructions do not set any requirements for 

what should be included in a preliminary position paper. PL's Mot. at 11-12. We note at the 

outset that Plaintiff never moved the Board to reinstate its appeal and thus never brought to the 

Board's attention any factors that Plaintiff thinks the Board should have considered. At any rate, 

it is not clear how these arguments advance Plaintiffs position. Since Plaintiff itself notes that 

the paper is intended to assist the intermediary in developing its settlement position and drafting 

a position paper (see PL's Mot. at 10-11), requiring submission to the intermediary and imposing 
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consequences for failure to meet that requirement is entirely appropriate. Moreover, while the 
PRRB Instructions do not provide explicit direction regarding the content of a preliminary 
position paper, it is unclear why this should serve as any excuse not to file one as required. This 
argument seems little more than an attempt to distract the Court from the fact that the 
characteristics of a preliminary position paper have no relevance to the Secretary's well- 
established authority to require the timely filing of one. See United Home Care , slip op. at 17 
(Board's "decision to deny Plaintiffs provider appeal was rational and well-supported by the 
evidence .... At bottom, this appeal is nothing more than a meager attempt by a law firm to 
distract from its own errors."). 

The current PRRB Listructions mandate that if the provider "fail[s] to meet the 
preliminary position paper due date and fail[s] to supply the Board with the required 
documentation, the Board will dismiss [the provider's] appeal for failure to follow Board 
procedure." PRRB Listructions, Part II.B.I. While indeed the Board's decision must be "rational 
and based on a consideration of the relevant factors," see Motor Vehicle Mfrs. Ass'n , 463 U.S. at 
43; FCC V. Nat'l Citizens Comm. for Broad. , 436 U.S. 775, 803 (1978), it is well settled that 
under such an analysis the PRRB may dismiss an appeal for failure to submit a preliminary 
position paper. See Novacare, hic. v. Thompson , 357 F.Supp.2d 268, 271-72 (D.D.C. 2005) 
(determining where provider's position papers were not timely filed and the Board dismissed the 
appeal that "the Board exercised its discretion in a manner that was rational and that it considered 
the factors relevant to the decision"); see also Inova Alexandria Hosp. , 244 F.3d at 351; United 
Home Care , slip op. at 9. None of Plaintiff s arguments are relevant to the fact that it failed to 
timely file its paper, despite clear and repeated instruction to do so and despite the fact that such 

12 
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procedural requirements are authorized by law. Plaintiff has failed to advance any persuasive 

argument to the contrary. Plaintiff attempts to detract from the well-settled principle that the 

Board may lawfully dismiss an appeal where a filing deadline has been missed. None of 

Plaintiffs diversionary attempts can obscure this fact. 

IV. The Board's Dismissal of Plaintiff's Appeal was not Arbitrary and Capricious or 
Outside the Board's Statutory Authority. 

Plaintiff claims that the current PRRB Instructions requiring dismissal of an appeal for 
failure to file a position paper are arbitrary and capricious and outside the Board's authority in 
that they are inconsistent with the Secretary's regulations. PL's Mot. at 13-16; see 42 U.S.C. 
§ 139500(e). hiitially, Plaintiff asserts that 42 C.F.R. § 405.1853(a) obligates the fiscal 
intermediary, not the provider, to ensure that the issues on appeal are narrowed and all available 
documentary evidence is part of the record. PL's Mot. at 13. In support of this assertion, 
Plaintiff relies on the fact that the regulation references the intermediary's obligations, including 
"attempt[ing] to join with the provider in written stipulations setting forth the issues that said 
review has resolved and designating the issues that remain for Board resolution." 42 C.F.R. 
§ 405.1853(a). 

The intermediary's obligations under the regulations, however, do not extend to ensuring 
that the provider timely takes the procedural steps necessary to pursue its claim. Under the 
premise Plaintiff suggests here, the intermediary apparently would have no other choice where a 
provider had not followed the Instructions for pursuing his claim, but to wait interminably for the 
Plaintiff to come forward with information necessary to substantiate its claim and to allow the 
intermediary to assess the merits of the appeal and the potential for settlement. To the contrary. 
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the intermediary is not required to wait in this fashion. Rather, if the provider fails to submit the 

preliminary position paper, the intermediary needs to begin preparation of its own position paper, 

see PRRB Instructions, II.B.I, and the Board will justifiably dismiss the appeal. 

Plaintiff discounts its own responsibility in ensuring that the Board has the appropriate 

materials in this regard. The regulation provides in pertinent part as follows. 

[T]he intermediary shall ensure that all available documentary evidence in support of 
each party's position is part of the record. Such evidence will ordinarily include a 
position paper from the provider , a position paper from the intermediary, and any 
documents which support the issues addressed in the stipulations. These materials , in 
addition to all relevant documents which formed the basis for its determination of the 
amount of program reimbursement, shall be forwarded to the Board within 60 days after 
the date of the provider's request for Board review . 

42 U.S. C. § 1853(a) (emphasis added). The intermediary can fulfill its obligation to provide the 

Board with the materials it needs to consider the appeal only if the provider first fulfills its 

obligation to furnish the intermediary with its position paper. This Court should not countenance 

Plaintiffs request to reverse the PRRB's dismissal of its appeal based on the intermediary's 

obligation where, as here, it is Plaintiffs hands that are dirty. 

In addition. Plaintiff contends that the Board exceeded its authority because its 
regulations explicitly grant the Board the power only to "affirm, modify, or reverse a 
determination of an intermediary." 42 C.F.R. § 405.1869. Plaintiff argues that the Board, 
therefore, does not have the authority to dismiss such a determination. This contention is neatly 
refuted by reference to the cases cited herein that have held that the PRRB clearly has authority 
to manage its docket by dismissing an appeal that is not timely prosecuted. See United Home 
Care, slip op. at 9; High Country Home Health , 359 F.3d at 1311; UHI, 250 F3d. at 996-97. 

Indeed, as addressed supra, courts that have considered the issue have consistently upheld 

14 
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PRRB dismissals where the Board dismissed the appeal as a matter of course when the provider 

missed a filing deadline, but where it also fiimished the provider with a second chance to explain 

its failure to meet the deadline through a request for reconsideration. See, e.g. , High Country 

Home Health , 359 F.3d at 1315 ("the Board was under no obligation to consider the merits 

before dismissing the claims on procedural grounds"); hiova Alexandria Hosp. , 244 F.3d at 350- 

51 (rejecting Medicare provider's challenge to Board dismissal of its appeal for failure to comply 

with deadline imposed by Board rule); St. Joseph's Hosp. v. Shalala , No. 99-7775, slip op. at 10 

(N.D. 111. 2000) ("The Hospital missed a deadline, and its case was dismissed. We do not find 

that the Board was under any obligation to consider any other facts.") (attached hereto as Exhibit 

C). Similarly, in the instant case, while Plaintiffs appeal was dismissed pursuant to the PRRB 

Instructions for failure to timely file a preliminary position paper. Plaintiff was afforded the 

opportunity to seek review of the dismissal through a request for reinstatement, but never 

perfected the filing of such a request. A.R. at 1, 8-9, 1 1-28. 

This Court has explicitly addressed this issue, agreeing with the court in UHI that: 

both the procedural requirement itself, as well as the Department's application of it, are 
reasonable and necessary to the smooth fianctioning of the agency's appellate process, and 
therefore [a decision insisting on compliance therewith] cannot be considered arbitrary 
and capricious or an abuse of agency discretion. 

Novacare , 357 F.Supp.2d at 272 (citation omitted). 

Plaintiff simply failed to follow the Board's Instructions in pursuing its appeal and then 

neglected to appropriately request reconsideration of the appeal's dismissal. Irrespective of these 

facts. Plaintiff invites the Court to place the burden for these failures squarely on the Secretary's 

shoulders and to endorse a provider's refusal to comply with agency procedures. The Court 
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should decline Plaintiffs invitation. 

CONCLUSION 

For the foregoing reasons, the Secretary respectfully requests that this Court grant his 
motion for summary judgment, deny Plaintiffs motion for summary judgment, and affirm the 
Board's decision dismissing Plaintiffs administrative appeal. 

Respectfully submitted. 



is/ 

JEFFREY A. TAYLOR 
United States Attorney 
D.C.Bar No. 498610 

is/ 

MEGAN L. ROSE 

Assistant United States Attorney 

N.C.Bar No. 28639 

United States Attorney's Office 

Civil Division 

555 4th Street, N.W. 

Washington, D.C. 20530 

(202)514-7220 

is/ 

LINDA KEYSER 

Attorney 

U.S. Department of Health and Human Services 

Office of the General Counsel 

Centers for Medicare & Medicaid Services Division 

Room 5344, Cohen Building 

330 Independence Avenue, S.W. 

Washington, D.C. 20201 

202-205-8779 

Facsimile: (202) 401-1405 

Counsel for Defendant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



RAPID CITY REGIONAL HOSPITAL, 



Plaintiffs, 



MICHAEL O. LEAVITT, Secretary of 
Health and Human Services, 

Defendant. 



Case No. 01:06CV01828 (GK) 
ECF 



DEFENDANT'S RESPONSE TO PLAINTIFFS' STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 

Defendant, Michael O. Leavitt, the Secretary of Health and Human Services, hereby 
responds to Plaintiffs' Statement of Material Facts As To Which There Is No Genuine Issue 
("Plaintiffs' Statement") in accordance with Rule 56 of the Federal Rules of Civil Procedure and 
Local Civil Rule 7(h). 

Defendant avers that, to the extent that the parties disagree as to the facts underlying the 
present action, those disagreements are not material. All material facts are those found in the 
record, and under the Medicare statute, 42 U.S.C. § 1395oo(f)(l), and the Administrative 
Procedure Act, 5 U.S.C. § 706(2), the facts found by the agency are reviewed to determine 
whether they are unsupported by substantial evidence taken as a whole. Nevertheless, 
responding specifically to the numbered paragraphs of Plaintiffs' Statement and using the same 
paragraph numbering. Defendant responds to the following specific assertions in Plaintiffs' 
Statement: 

3. Defendant disputes any suggestion in this paragraph that the fiscal intermediary made 
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any errors in reaching its determination. A.R. at 6-7. 

5. Defendant disputes this paragraph. The preliminary position paper fiilfills, in part, the 
provider's obligation to provide the intermediary and the Provider Reimbursement Review Board 
("PRRB" or "Board") with information about its claims. 42 C.F.R. § 405.1841(a)(1); 42 C.F.R. 
§ 405.1853(a). Moreover, the Board's instructions, as well as Plaintiffs Motion for Summary 
Judgment, indicate that the preliminary position paper must be sufficient to inform the 
intermediary of issues involved in the appeal so that the parties may attempt to reach a settlement 
of the dispute and so that the intermediary may prepare its own preliminary position paper. See 
PL's Mot. at 7; PRRB histructions. Part II.B.I. 

6-7. Defendant disputes these paragraphs. While the preliminary position paper is 
primarily intended for use by the intermediary, it is for the PRRB's use as well. It is part of the 
total record that the Board has before it for consideration of a provider's appeal. 42 C.F.R. 
§ 405.1841(a)(1); 42 C.F.R. § 405.1853(a). 

8. Defendant disputes this paragraph. The Board and the intermediary were entitled to 
receive a fuller description of the bases for the provider's position than was contained in the 
April 21, 2006 appeal letter. See A.R. at 6-7. 

9. Defendant disputes this paragraph. Elsewhere in Plaintiffs submissions it contends 
that it failed to meet the relevant deadline because of a miscommunication between the hospital 
and its reimbursement consultant or, generally, because of an administrative error. See PL's Mot. 
for Summary Judgment at 5; Compl. Tl 13. 

11-12. Defendant disputes any suggestion that the intermediary was not prejudiced by 
Plaintiffs failure to submit its preliminary position paper. The intermediary was deprived of the 
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fuller explanation of the bases for the provider's position that would have been contained in the 
preliminary position papers. 42 C.F.R. § 405.1841(a)(1); 42 C.F.R. § 405.1853(a). 

14. Defendant disputes this paragraph. Courts have consistently found that the PRRB 
has the authority to dismiss an appeal where the provider missed a filing deadline. See, e.g. , 
United Home Care v. Thompson, No. 99-3123, slip op. at 17 (D.D.C. Sept. 30, 2002); High 
Country Home Health v. Thompson , 359 F.3d 1307, 1315 (10th Cir. 2004); UHI, hic. v. 
Thompson , 250 F.3d 993, 996-97 (6th Cir. 2001). 

Respectfiilly submitted, 

/s/ 



JEFFREY A. TAYLOR 
United States Attorney 
D.C.Bar No. 498610 



/s/ 



MEGAN L. ROSE 

Assistant United States Attorney 

N.C.Bar No. 28639 

United States Attorney's Office 

Civil Division 

555 4th Street, N.W. 

Washington, D.C. 20530 

(202)514-7220 



/s/ 



LINDA KEYSER 

Attorney 

U.S. Department of Health and Human Services 

Office of the General Counsel 

Centers for Medicare & Medicaid Services Division 

Room 5344, Cohen Building 

330 Independence Avenue, S.W. 

Washington, D.C. 20201 

202-205-8779 
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DANIEL MERON 
General Counsel 
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MARK D. POLSTON 
Deputy Associate General 
Counsel for Litigation 

United States Department of 
Health and Human Services 
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UNITTBD HOME CaRE, | ^^^ 01 1 " ^ 

Civil Action No. 99-3123 (CKK)- • '■■''"' 



TOMMY G. THOMPSON, Secretary of 
Healtb and Human Servicer. 

Deitmdant 



PILED ^ 

SEP 3 2002 



MEMORANDUM OPINION 

CScpU!mbet30^» ^O'^) 

This case comes before the; Court on the parties' cross-motions for summary judfiment. 
Plaintiff. Uaitcd Home Care CVHC" or'Tlwirtiff*). filed suit seekiits review, pursuant to the 
Medicare Act, 42 U.8.C. $ 1395 <r se^., and the Admisistntive Prooedura Act C'APa"), 5 
U.S.C. § 551 erseg^i ofdiiDBl decision of Defendect Tommy Tlioinpsoti, Secret«;>' of Haahh 
ond Human Services C^Stcn^iuy*^, dismissing PUunti^s admiiiisinlive appeal to die Provider 
Raunbursement Review Board (^PRJfeB*' or **Bo«xl*0 ib* reaaonable costsincurred by Plaintiff in 
piovidmg home healUi care services to Medicare benejiiciaries. 

The Board dismissed PifttntifTs sf^al because PlaintJiffBiJed to file a positton paper 
with the Board. Bsitquired by aBoard nJe. Jt i$ undisputed that Plaintiff was aware of this rule 
and aware of the deadline for submissioo of its papers. Seeking to have this Coun diverge wiih 
relevant precedent from Ihe Fourtb and Sixth Circuits. PUimiffallegei that tlie Board's dsniAl of 
PlainrifTs appeal, as mbmorialized In a l«ner dated November V), 199?, constituted unlawful 
rui^naktne and wa:S arbitraiy, capricious, an abuse of discretion, and otherwise not in accordance 
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Mvjih law. DeferaUnt responds thatt>je Board properly complied with both the Medicare Act and 
the APA. and that the Boaid's actions were not arbitruy or capricious. Having considered both 
pkiti«»* cross motioos, 0ippo8lticiu£, rcpliM^ and the entire record presentlsr before it, the Comm 
shall deny Plalntifrs motion^ g»nl Defendant's motioD, and dismiss Plaintiffs actios from the 
Cuuri wlih picrjiicUce. Altbou^tbe Cottnlu»con9id(7«<l «ll of Plointiirs aigutsi«nt« in iu 
voluininous briefing, it has not sought to address each contention in thi» Memorandum Opinion 
becAuse not «U of PlauitifiTs wrgumcnts were meritorious of discussion by the Coun. 

I. BACKGROUND 
A, Statutory and Regulatory Framtvtork of^ Mtdieare Program 

The Soaetaiy of Health and Human Ser'.ncc>« is gnntted the authority to promuigate rolca 
and icgulations implementing and ioteiprettag Title XVID of the Social Security Act. also 
commonly knovm as the Medicate Act. Sm 42 U.S.C. 1 1395-139S8gg. This ease involves only 

t^art A of the Medicare Act, which covers "hoane h«allh Mrvicax^ provided to Medisara 
benefjciaries. 42 U,S,C. § t39Sc. Under Put A, Medicaid authorizes payment for. fnier alia, 
bonie health services to Medicnre beneficiaries. 42 U.S.C. $§ 139Se, 139Sd. A home health 
i«ency may participate io the Medicare program as a "provider" of services by entering into a 
provider agrecjneot with the Secretary ofHealih and Human Services. 42 U.S.C ^ 1395cc. In 
order to otrtahi reimburseiocnt for services ikmlsbed to MedicBse beneficiaries, e provider must 
file an annual cost report 42 U.S ,C. fi ] 395B(ft); 42 C.F.R. §§ 41 3 JO(b), 41 3,24(f). Tbe 
Secretary contracts out certaic audit, adnumstrative and payment functions to external 
oreasizations (usually a privaze insurance gompany) kno-wn a& "^scal intermediaries " who audji 
the CGMM report of the praviaers. 42 C.F.K.. § 405.1 80^. The fiscal intenncdiary issues a 

-2- 
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determination of the toted unount of Medicare rdmlmrMinent due in die foim of a Notice of 
Program Reimbunemenl (NPR). Id. 

If a fiscal )oterme<tiary dfiniM a rtfimbiirsezncnt Mtd the amount in controversy ia greater 
than $10,000.00, the provider may ^peal (be decision by Mng, within 1 80 days afbr beins 
uoUried ufihe denial, a roquait &r a heanng wilb the ?RJ(Sj an admiidstradve body within llie 
Department of Health and Human Services established by statute to resolve Medicare payment 
dispvites. 42U.S.C, § 1395oo(b). Practices of Ute Board are detailed m regulations .promulgated 
by the Secretary and codifiad at 42 C.P.R. Pjul 405, Subpait k. Moreover, thft Board has *'&[] 
power And authority ta make rules and establiah pfoced\ires» not inconiistent >Mith'' the Medicare 
Act or regulatioiu, as long as they are "necessary or appropdaie to cany out" its duties. 42 
U.S.C. § 139500(e). In addition, the Provider Retmburaement Manual ff^M") specifically 
deacrlbea the procedures for appeals before the FRRB. Accm'diiig to the PRM, the piovidei 
pursuing an appeal before the Board and the provider's iniMEnediary axe each r«quir*d to submit 
position papers in compliance with the schedule established by the PKRB. Def s Mot., Ex. 1, 
PRM § 2921 .5 (hcj«in6fl«r only cited to the PRM). 

I'be PRM expressly states that the Board mi^ dismiss aprovider*s appeal if the larovider 
iails to submit Its position paper in a timely ihshion, PRM § 292 1 .4£. Tbe Board hears re<]uests 
for Kinatatemem by a provider after an appeal has been dismissed. FRM § 2924 .4B. The Board 
may itinslate a dismissed request for a hearing on hs own motion or upon the request of a party. 
Jdt PEtM § 2924 .40. The Board's decisions can be subject to further revievrby the Secretaiy.' 



' The Secretary has delegated hia authority to revie\v Board decisions to the Admiaistratoi 
and I>«puty Admintttrator of the Centers far Medicare and Madlcaid Servicer ("CMS"), formerly 
the Hcahh Care Enanciag Administratfon CHCFA"). 

'-3- 
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42 U$.C. § ]39Soo(f)(i); 42 C.F.R. § 405.1S'7!. The decision of the Board b«com«s final unJesR 
the Secretaiy grants review uid reverses, affirms, or tnodiiies Ihe Board's action within 60 days 
afMr th« provider noeives th« Board's d«ei»on. 42 U.S.C. § 1395oo(fXl). A providcir 
dissatisfied vvlth tlw final decisioD of the Secretary raay request judicial review of the decisioti by 
filing suit, -witbin 60 days after receiving the Board's decision, in the U.S. District Court for the 
judicial discrici in which the iRwider ia located or in the U.Ji. District Court for the District of 
Coliwahia. M. 

M ^aificF/tcitti/thtfCos* 

The saUeni facts of this case are not disputed, PlainttfiT \9 a provider of home health 
services located in Ohio, Pl/s Stmt, of Material Facts Not Qeoulaely at Issue ('?!.'$ Stmt.'") 1 1 . 
Da November Id. 1997. Plaintiff filed a tequdst for a hearing aad notice of appeal withtlie 
PRHB diallenginn the final determination of the total Medicare rdmfaursement made by its fiscal 
uitennediniy for the ] 99$ con year. Admlcisirative Record ("A-R.") at 292-93, PlatotifT 
designated dw law firm of Powers Pyies Sutter & Verville, P.O. ("PPSV*} aa its representative 
before the Board, and Ms. Barbara Straub of PPSV signed and filed PlaintilTs hearing request 
before the Board. Id. at 292-93. The VKRB acknowledged receipt of PfaintifTs appeal and 
docketed ii as Case No. 98-0261 . Jd- a1 291. Plaintlli'iiniely submitted a list of iflsues on appeal 
to the Imermediaiy as well as to the PRRB, in acoordance v^th the PRRB's pr&eedcies, A.R, at 
2gg-90. 

On March 6, 1 998, the VKRB sent a Notice of Hearing snd Request for Position Pttpers to 
Plaintiffs law Snn. stating that the final po^on papers in PlaintifPs appeal needed to be filed 
with the PRRB no later than Scpicrabw 1 , J 999, Id. at 283. This NotIcb of Hearing and Request 
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for Posjtiotn Papers provided: 

The due dates for position papers will not be changed iegBrdle$8 of 
«iny noottoiUi, Jurisdictional dhailengm, cUscovciy requests, rcqucsa 
foi subpoenas, etc. FatlurntftheProvktir to submit iupostton fsicj 
papers i»v ih) above deadlines will residt in <^smissat if the appeal 
Failiire of the lotermadiary to submit ite position papefs by the 
defldiu)«s will result in the Board noti^ngHCFA and scheduling the 
case Rtf hearing. NOTE: NO FURTHER REMINDER LETTTER OR 
OTHER NOTICE WILL BE SENT REGAROINO THE 
DEADLINES FOR POSmON PAPERS. 

14 (italics not in origi&al). There is no dispute that PlaiotilPs counsel received the NoticMt of 

(iearuiB lud Rjcqiuet fpr Positioti Paptm. T'Vi Stnrt, % 8. Kcv«rthele»s^ on Septernbcr 1, 1999. 

PlatntifT failed to file Its position papers wlit the Board. PL's Stmt. 1 12. Th«reaAar» on 

September 30, 1999, the Board dismissed Plaintiffs fippeal for failtue to submit position papers 

in B titndy manivar in accorduce with the Bofir4*8 pnor in&tmctiottft, A.R. at 284. 

On October 26, 1999, Plaintiff filed a request forreinsxatenieat of its appeal, ttxplaining 

why it had ^ilcd to file « pnsition paper and asking the PRRB to still accept its position papei for 

61mg. A/, at 47-51 PlaifitifTs request fbireinstatemeQl stated: 

[T]hd Provider' » failure to file a posidoQ paper was attributable to its 
joptesentative's enror, ta\& to conftutlon and fidluxes in 
cammunicaiJ(xiwithintherepr«»ntativehwfinnaAefthepcevi<»^ 
responaibie attorney left employment wi£h that fimi. There was no 
iitlent by the Provider to alMudon its ^cal, and no fault on the 
Provider's partfbr the untinelittesa of its position papcrsubmiasion. 

!d. at JO.' Oft November 1 0> 1 $^« the Board refused to grant Plaintiffs request for 



* Accoidiag to Plaintiff, on Fcbruay 1» 1999, Ms, Straub left PPSV to travel abroad. 
Pl.'e Stmt. 1 16. Before ieavios ?PSV> Ms. Struub requested that a secretarial staff member enter 
the filing date for the final position papers in PlahitifPs appeal into the £[im*s centralized dodcet 
system. Id.yM. \a its letter requesting reinstatement of its appeal, PPSV stated that it "has a 
gieal deal of expciieacr reprMcmting Mci^kcaiie providers before the PRRB. wid la well aware of 
the iniponance of complying Viith the Board's due daie.<i." A.R at 49. Accar^ing to the letter, 

-5. '■' 
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rcinsttnetnent of tbe dismissed «|>p«ei>, stating in its letter 

As the moving party in the case, ±e provider k roquired to file the 
appmpriirtc docvnusiit* witb tbe Bwini hy ihe estdUulud due datea. 
"Hie Provider was notified bry a Notice o£ Hetring and Request for 
Position Papers, dsted March 6, 1 998 that final posltioii papers were 
to be filed witii'tbe Board no later than the 1st of September 1 999. 
That same letter warned (hat the conaequeoce of failing to file 
portion papers timely would result in dlBmissal of i3ie appea.t. You 
were responsible for takinfi note of tia wnniTVi for accmtety 
reccndins the deadJinea, and for camplying wth the Board^ s schedule. 
Tbc Boaoid does not view clerioni overflight wjttiin as orgaiU2ation aa 
a airHiciei^t cause for ooncompliance with the Board's direajons and 
deadlines. 

/£f.Bt4S. 

On November 23»1999, Piaintiffrequested review of PHRB's decision by the HCFA 
Adntinistiaior. Id. ot 3-1 3. On January 7, 3000, the HCFA Deputy Adrainistralor declined to 
review the Board's action. Jd. at 1-2. Coinsequently,ihe Board's dismissal of and refusal to 
ninstate Plqijitiffs appeal beconw the final decision of the Depertmeot of Heaidi and Himuui 
Services, Plaintiff tim^ filed this suit to overturn the PRRB*8 diainissal and Te&isal to reinstate 
in adminiitirtitive appeal. 
C. Platntlff's Cimm 

Flahmff s comi^aint, as amended on March X 2000. states foiv cfiuse of acdoai against 
Defendant. In Count I, Plaintiff states that the Board's diaiiijseal of its appecl was contrary to 
both the Medicane Act. 42 U.S.C. § 1395oo and the implemendna resulations at 43 C.F.R. § 



PPSV maintains a "fatj-safe" mechanism &r recording due dales fay placing them on (1) the 
individual cattsndars of the specific attorneys responaible ^ the matters; and on (2) a &m-wide 
docket. M In this case, a clerical error on the part of the person whose job it was to enter the 
datv OP the firm- wide docket pombined with the departure of die reaponaiUe attorney, mtstmt that 
the due date was not properly recorded. Id. 
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405.1835(a^ and a viclntioii of due process. Am. Compl. \ 37. In Count H, PlaintiffaUcges Ihat 
rules suthtirizing dismissal of a provider's sppeaJ for f«ilure to £le a timeiy pomtion p«per am 
iiivalid because tlie pTovisions were tuA subject to the advmcc notice &nd comment mleMiiAldiig 
proMduwa mandated by the Al*A. Id. \ 58-60. In Count HI, Wamtiff comends that the PRM 
piQvlsjons at issue are cootniy to the Medicare Act and its implementing regulatioits and thus 
exceed ihe Board's statutory autbority. /ti 1 61. Lastly, m Count IV. Plaintiff alleges that the 
Board's dismiMal of PUuntifrs epptti and rvfusal to leinitBte 'd)e eqypeal was, for varioiu 

TittMXHt Aibitmry ui<l eapriclouA, and sji abuse of diAorotioii. XJ, ^ 42. 

n. STAIWASD OF REVIEW 

The APA empuwtn-s the Court to **hold tmlawjUl and set aside agency action^ findings, 
and conclusiorts found to be . . . arbitiKry, capriciotis, an abuse of discretion, or otherwise net in 
aeeordancc with lav/' or "in excess of statotofy juri$dictioD, authority, or limintions, or short of 
statutory right" S U.S.C. § 706C2XA) and (C). Although the Jtidiciary bears the re^jonsibility 
under the APA to 8«>t aside agency decisions that meet this de$cnpiion> see MD Pharmaceutical, 
Jnc. V. I>ug En/orcsmtnt Admin-t 133 r,3d 8, 16 (D.C Cir. 1998)» "[tjhe scope of review under 
the *«ibitrary and capricious standard' is nairow and a court i& not to substitute its judgment for 
that of the agency." Moior VehickAp's Ass 'n v. State i>'arm Mut, Auto. Ins. Cc, 463 U.S. 29, 
43 (1983). Nonetheless, this Circuit hai held thai *Svbere the ^ency has &it«d to provide a 
reasoned explanation, or where the record belies (he agency's conclusion, we must undo its 
action." Piiroltum Comimmicatians, Inc. v. F.CC, 21 F,3d 1164, 1 172 (D.C Cir. 1994) (citing 
Amsriciui Ttfl A Tml Co. v. F.CC, 904 F.2<1). SmnmuyJudgnMUl Lb apparopriate if th« »cord, 
viewed in the light moai nivurable to the nonmoving party, reveals that there i.s no genuine issue 
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of mat«ial fact and the moving party is cmTi\l«d to judgmeni as a matter of law. S«e Tm v 
Fr^eh. 27 F.3d 635, «8 (D.C. Cir. 1994); Fed. R. Civ. P. 56(c). 

The Court fleets PlainufTs elMms becaase the Board properly acted purtiutnt to its 
statutoty authority in dismisaing Plaintiffs appeal. TJm Court finds pAr«uaflive Fourth aod Sixth 
Circuit paxccdent thai have addreued the same isna piaaently before the Court The Court shall 
address each count of PlaintUPs complaint ^tematically. 
A, Count I: VUtlation of Sfatufory and JUtguIntnry Jti^hti 

Plafaitiff argues that "the Buard's deprivation of The h«arlng rights granted to plaintliT 
uoderthe Medicare statuta at 42 U,S,C. § 1395oo(a}ri) end f^eral regulations at 42 C.F.R. § 
405.1 B3S{a) is inconsistent with the Medicane Act and ite impleoieatiiig Kgulations and deprives 
plaintifFof its rights to due process." Am. Compl ^ 57. Section 1 395oo(a) slates that a provider 
"may" secure a hvanng by the Board The use of the pertniattvo term '^iny" radier than the 
required "shall" indicates that Congress deliberately decided to give the agency stHoe discretioD. 
Appalachian Par^tr Co v. £PA^ 1 35 F.3d 791 » 807 (D.C. Cir, 1998) ("We have noted that when 
a jtatule u$e$ the peimiasive may rather than the mandatory shall, this choice of laanuaee 
suggests tiiat Congress iateods to conkt scttte discretion on the ajtency, and thai courts ahoiild 
accordiiiKly show deference to the ngedcys determination. However, such language does not 
mean ihe roattcr Is committed exclusively to agency diaeretioa") (imerral quotation marks and 
citation otnilied). Confi^nted with the pexmissive language in ihc atatute, PlaintifT directs the 
Court to lanBuage in the itnplemenUsig regulations which state that "l!t]hc provider (but no othei 
iiuUvidual» entity, or party) has a tlghi lo a hearing befbre the Board about any matter designated 

-8- 
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is § 405. 1 801 (a)(1)." 42 C.F.R. § 405. 1 S3Xa). Plaintiff seizes upon this language d& proof that 
the Board was required to give Plaintiff a hearing;. PL's Mot. at 29-30 (Whilt Congress' 
peniitssi\e lan(^uage admLttetUy left the agency iaxat discretion in constniinfi aiul applying the 
provision, the agency filled the statutory 'gap* and exercised tiiot discretion by prcnmlgatinji the 
tatmvl, le^slathc rule codified at § 405.1 83S(a).") The Court Is not persuaded. 

There is simply no statutory "gap"* to fill and the clear text of the Medicare Act states that 
the Board "may" provide a hearing at its dtscretioa. Lndeed» as the Fourth Circuit has noted, '*the 
right to « hetBing niu«t ht n:«d in conjuaction with tht statutory provision that b11<iw8 ibe Bo«rd 
to establish procedures to impletneot the secticn) ptiyviding for appeals (or hearings}." Imva 
AlaumA^kl IJosp. v. ShahJa, 244 F.3d 342, 349 (4» Cir. 2001) (cJtittg 42 U.S.C. j l395oo(c)).* 
Iivna also involved a Medicare fvovido- who brought suit against the Board for disniisslitg it$ 
appeal for fiiiJure to file a position p»p«r. Jd at 345. The pltuntiff in Ino\>a, lilce Plaintiff in ^ 
imtant case, claimed tliat the Medicare Aft gave ptoviden an absolute right to a hMrjng 
regardless of whether the provider neglected to file its positions paper by the ditc date. ief. at 349. 
The Fourth Ciicuit disagreed and concluded that the provision in the Medicare Act pentutting the 
Board to establish procedutefi ''surely empowers the Board to adopt rules tiiat govern the 
disroissd of provider appeals." Id. A$ such, the Inova Court held that the Medioare A^ does not 
give providers an "unqualified right % a hearing," and thai "the Act is not oiFended hy a rule that 
allows for disnustsal when position p^rs are not filed on time." Id. 

The Fourth Circuit's analysis <8 persuasive. The right to a bearing provided in ihc 



^ PiaintifT argues that this oaac costaim "glaring deficicncios in legal guxalysis.** Pl/» 
Reply at 1 3> The Court ntrtcs that Plaintiif s counsel tepresented the losing party in IrH>va, 
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ftisency's implementing regfulations is obvtoufily tempered by thfc agency's sututorily provided 
right to create rules governing the filing of appedls. £t« 42 U.S.C. § l39Soo(e) ("The Board 
shidl hav« full power and ftuthority to make rules end establish procedures.**). It t« not dUputed 
tbat Plainti-ff would have hetn provided a heazing bad its podtion papers been timely filed. 
J^OMvever, in order to have o^qyed the right to the hearing, Pltdntiir needed to have complied 
Mdth ifae Board's procedunl rales. When PlaiQttJfT failed to coioply with those rules, the appeal 
was diamiased, The Court finds no tiaasgred«i<») of either iSac Medicare Act ox the ii^plementing 
regulattona by tK» Board's action in this ««m. In (uA, Pldntifrs aygumcat would suggest that the 
Eloard cotdd never diimiaa an appeal for ftdluie to follow a procedural rule established by the 
Bottd. Such an extreme poaitloo would ttflectrvely eviscerate any coiarol the Board had over iu 
docket. Indeed, tuder Plaintiffs interpretatioja of the Medicare Act and its implementing 
regulatiaaa, it a provider fiiiledto file a poaition paper, the Board would be powerless to act lo 
dismiss the appeal Ijecause the provider's right to heaiing, under FlatDtifTft vicsw, U absolute. 
The Court disagrees with thiji wntenablc view of the Mcdioaie Act and fiads that the Board's 
action in this c«ie waa not in ccmtravention of the Medicare Act oi its ioiplemcaidng regulatioas/ 
£. Count II: Uj^awjul Rulcmuktng 

PlaintilTalso claims diat the provisions of die PRM purporting to atithorize dismissal of 
9. provider's ajpea) to the Board for failuiti to file i timely pre-hearing position paper are invalid 




* Althouj^ In its briefing U appears to sbandon the elaiin, Piatnti^did »$9crt in it» 
amended complaint that the Board's dismissal of its appeal violated due process bdcause it did 
not have an oppcattinity to be beard before the dismissal. The Court disagrees. As jnvvionsly 
noted, the Medicare Act does not confer upon PkuitifT an absolute tight to a hearing regarding 
provider reimbuisement As die Fourth Circuit in JfUna (qjtly stated, 'just as the Medicare Act 
does not provide on oaqualined right to a heaxing, neitlwr docs the D^e Proccas Clause provide 
$ucl:i a Tight." Ihovq, 244 F.3d at 352. Thus, the Coun dismisses Plalaufrs due process claim. 
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rules issued by die Secr^etary without the advance notice and commem procedures requlied by the 

Administrative Procedure Ad" Ain. Compl. ^ 5£. Tbe APA generally mandate]} that an agency 

£xsi publish n6tic4 of a proposed rule in the Federal Register to give Interetrted pitrties a chance 

to comment li^on it before it becomes fmo]. S U,S.C. $ SSI et stq. However, the APA expressly 

waives procedure] rules ftcxxi tbe notice aod comment mlemakhit; pruccss. J U-S.C. § S33. 

Sectioc 553 specitjoaljy exempts "rules of oiecc^ orgimizfttioii, procedure, or practice" hom the 

notice and commcat requinmenta of the APA. S U.S.C. | SS3(bXA).* 

Plaintiff eiTotieoiifty eomends (hat the rule permitcjjift dte Board to diuniss Plaintiffs 
appeal is not a procedural rule. M.'s Mot. at 3d ("ThoK niles etc mare than mcraly pr<>ccdunl; 
and they rc<|uired notice and commettt mlentakmg to be valid under the law."). The Cuuri of 
i^^i^jtels for the Districi of Calumbia Circuit has held th^ a rule is procedural, and hence exempt 
itctm HoR notice and comment prcrvisions of the APA, if it does not "alter the rights or interests of 
partlc&, olthotigb it may alcer ^e manner in which the parties prtMuit themselves oi their 
viewpoints to the agency." JEM Stood Co.. !nc. v, FCC, 2i F,M 320, 326 (D.C. Cir. 1094) 
(internal quotation marka and citation omitted). "Rules that 'prewribe [ } a timetable for 
asserting substantive riots' are pixtcediira]. And unless such rules 'foreclose efTeetive 
oj)portumt)i to mai;e one's case on the meriis/ (hey need not be promulgated pursuant to ootice> 
and-commeni ruleraaking." Natiwtil l¥histleiflowar Cfiraer v. ^XC, 20« F.3d 236, 262 (DC. 
Cir. 2000) {quoting lamoUle Valley R.R. Co. v. JCC, 711 F.2d 295. ns (D.C. Cir. 1983)). 

In the case at bar, ti^ie PRM provision authorizing the Board to diamiss a provider's appeal 



^ 3 U.S.C. f 553 vtotes ihM 1hex*oticc Bad coAment procodures apply only to '^^gislartive" 
Or "substantive" rules, as differentiated teom the rules of procedure thai are at issue here. 
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for fidlwe to tangly submit fmal position papets is a time-ba^ procedural zule that need ncA 
pass through die notice and comment process. The retevEoit P3^ ruJ«s do not ehange die 
8ubfituidv« Atandardt by which ihe Board evoluatet Medicare reunburKment issues. As the 
Court in Jnova concJuded. the Board "adopted a piocedurBl rule fbr handling sqppaals." Jnova, 
244 ?.3d at 350. Thus, the Court rejects PUuntifTs clain Qtat the ?RM provisions were 
unlawfully promulgfttcd without following the APA*5 nattca and c<»nment requiremeats. The 
PRM provision Mi»$ue is a valid procedural rale. 
C. CoumUl Action in Bxmss ofStatutMyAtUhorify 
_ PlamiilSr argues that '^tjbe provisions of die PKM purpoixing lo authorize diBiuissal of a 

provider' 6 appeal to tlte Board for raflun: (a Hit: a dmely pre-heamig pcsiti<»i paper are 
incoQisifltent with the Medicare Act .,. and its implementing ivgulalions . . . insofar as they are 
aj^lied to desy providers the hearing rights conftned by the above-cited statutory and regulatory 
provisions." Am. Compl. ^ 61. This Couni of Plaintifrs Amended Complaunr. it csKntially 
anothci formuladon of the losing argument made by Plaintiff in Coimt I. The Medicare Act 
provides the Board, under 42 U.S.C. § 1 39$oo(e), the authoiiry to cstabll&fa ndes and pjocedures 
as it deems JKcessaty. Thua> a rule authorizijig dismissat of a provider'^ appeal for failure to 
submit a position paper is not In exoesa of its statotoiy authority. Thus, the Court suromarily 
dismisses Count 01. * 



^ Plaintiff n»Jrcs a scries of argunienla throu^hoia its pleading that alloviing it to submtt 
a final position paper after the deadline would not inconvenienca the Board^s proceedings. This 
argument it not germane to tbc legal qiestioD of whether the Board can ptomulgaie such rules, 
The Board clearly is within its rifiiit to make such rules and Pluntifi^s various contentions are 
inapplicable to the question at bar. The Court ofWff that it also denies PlaintifTs Motion for 
Leave to FUe Supplcmentaiy Documenis and Memorandum in Support Tbe»ur. The tilgcvimonts 
Plaimiff wishes to file involve diift issue of inconveoiem» to the Board and werefded outside of 
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Z). Coum /K. Arbitrary and Capricio%is Agency Aciitun and Abuse o/Disention 

Piedntiff argues in its Hiul count that th6 Board'd diionuMal of PlamtifiPs appeal and 
denial of its request for reinstatBtncnt was arbitiaiy and etpricious and an aboae of discretion. 
Am. Compl. I $2. Tbc Sixth Ch-cuil addressed this sune issue and concluded that "[tiloth the 
procedural requirement ilseif^ aa well as the Department's j^licitlon of it, ue reasoinable and 
necesaary to the smooth ft&iciioning of Ham agency appellate process, aod therefore cannot be 
coruidered arbitrary and capricious or an abuse of agency discretion." UHI, Inc. v. Thomps^cn, 
250 F.3d 993, 996-97 (£th Clr. WOl). In its AR>«ad*d Complaint, PlaintifF identifies seven 
reasons why the e^ncy'S action was arbJtraiy and capricious asd an abuao af discretion. Desphc 
the CdutL's concurrence with (he analysis of the Sixth Circuit, ^ Court briefly considers 
PlaiitttfTs arguments in the interest of completeness. 

Firct» Plaintiff arguee that the Board's dismissal of Plainiifrs appeal was inconsiatent 
with a pL^moua Board decision in St. Fyanets HofpHal, ?RRS Case No. 96-1 797. Am. Compl ^ 
62a. Plaintiif s reliance on this case i$ misguided. St. Francis was decided according to the 
PRRB's Ileorinf Manxml provisions which wore no longer in effect ar modified at the time of 
Plaiittifrs complaint Def.'s Mot at 14. Speeiftcaliy, Si FrancUt was decided under Ba''intetn 
to aibandon" standard that authorized the Board to deny a pro^dn* appeal only in the event that it 
became evident that the iBnvider has abandondd its intention to have a hearing in the di^iute. 
r>ef;s Mot, Ex. 2, PRRB Hearing Manual §§ 1300.62(c), 1300.623. By November 19, 1997. the 
date on which Plaintiff filed its ai^eai to the Boaid, the "intent to abandon" sundard had been 



the original pleadings and did not cojitain any evidence ' juat iBRHicd.*^ Thus, tlw Court demiwi 
Plaints motioa for leave to file. 

'13- ' 
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publicly rescinded and leplaced in September 1.993 by jcvised PRMproccciiiies. Def. Mem. al 
1 S; 38 Fed. Reg. at 60,4SS. Therefore, ihe Board vns not rvquind to follow an outdated staodwd 
in deciding Plaintiffs case. Afidin, there is no dispute that Plaintiff' was aware thet the Board 
would disoii^ its i^pcal if it faijed to RU m a timely manner its position papers. 

Second, Plaintiff argues thai "^ijhe Board has given prefeiential treatment to the 
Secretary' a repreMotative by aeverety penali^ng plaintiff far its fsiluie to meet a deadline, while 
inteimediarics guilty of the same faihirc are routinely permitted to cticape any sanction of similar 
tflVArity." Am. C«fnpl. ^ 62b^ Thm Board^e ^ffcnttd^ treatmtot of fiscal itttemkcdlAries and 
providers is not arbitiaiy and cqmcious and is not an abuse of disotetlon. AlUunigh the Board 
can report fiscal iuteamediaries ^o fail to timely submit position papers to HCFA> While it can 
dismiss providers' ^ipeals for failure to do the same, the Medicare program distinguishes these 
partiM because providen: have a vested intMesi in obtaining rebnburaement. Tlie Medicare 
proeram requires ttua;t providers aflQimaclvely prove their elli^Mtty and right to Medicare 
reimbursement. Ste 42 U.S.C. § 13952; 42 CJ'.R. §§ 413.20, 413^4. Fiscal inteimediaiiefi, on 
^ other hand, merely detennine the reimbursement amouutjs that are challenged before the 
Board and Ilbvc no stake in the outcome of the ease. See 42 U.S.C, § 1 3930)); 42 C.F,R. §§ 
405. 1801 -405. 1S33, 421.5(a). As a result, only providers, and not fiacaJ intermediaries, ire 
allowed to request a heaiinfi before the Board, or judicial review of the Board's decision. 42 
UJS.C. $ I395oo(a), (f)(1). Thus, the Couit finds that the ttgency's different bratment of 
providers and Hscal intennedianes is not Arbitrary and eapiioiot^, and is not an abuse of 
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Third, Plaintiff alleges that the Board should have oonsidered & variety of fectors before 
dismUsing PUdntJfff appeal. Am. Compl. ^62c. Thi» argument u unavaiHag. Defendant was 
acting within \xs authority to promulgate rules of procedure regarding dismissing appeals. There 
ii nu requiremunl (hat (ht: Buard imiall sume «uri orbalancini^ Usji ih«ii PluQiKT seeks lo impose 
uniteterally on the Board.' In this can, the Board specifically cooaidotid PlaintiiTB reason for its 
foihire to meet the filing due date, bcluding the detuled citcumstaaces of PPSV's clerical 
ov«rviahT, and concluded, based upon these rational and relevant fietoK, that PlaintifTs reason 
lacked sufflcient saerit. The Board offered a "rattosal connection tsetween the &otc found and 
the choice made, ''Sfi State Farm, 463 U.S. at 43, «nd in this vi^y provided a sadsfitctory 



'' Such differetM treatment is similar to Federal Appellate Rule of Procedure 31(c) which 
treats similar failtiies \y appellants and appellees difiPerently. If an appellaut fiulsto file a timety 
brief, the as^cUee may move tar disniasal. Fed. R. App.P. 31 (e)- Tf on appellee f«LiUtoflle » 
timely brief, the only result is that the ^ypdlee will not be heard at oral argument exeetrby 
pcmudsion of the Court. Id. 

* In « sinUkir vein, Plaintiff argoet thati as a general matter, the abase of discretion 
stBudard the Court should Mat Inrcviewittg Plalntifrs elaims ic the sanx abuse of discretion 
standard ao appdlate court would use lo levicw a district court' s disfiiissal of a caac for ^«laD1 of 
proaeeulion under Federal Kule of Civil Procedure 41(b). FI/s Mot. at 1 3. Tltis aigumenc iacIcs 
raerh on its fece. There is absolwely no basis ftr importing the Rule 4i(b) stvidwd to the 
present case, and Plaintiff o£Gm no casclaw to support such a position. PlalntifT confuses the 
{fifSerent fiinctio&s of district courts and ageneieSt i^ 'dies on cose law invoMnj; federal rules 
raUier than the aapproiniate doctrinea of administrative law, The FRCP plainly does not jq>ply in 
the agency context As the Sviptsme Court stated, comta and agencies occupy difTerent rolea that 
"preclude wbolcaale tranaplcitutioa ef the mica of proceduie, trial and review Wfakh have 
evolved from the hiirtory and axpa-ience of conrts.** FCC v. PcrtsvUk Broad. Co,, 309 U.S. 134, 
143 (1940). Further, "to asshnilate the relation of these adminiittativc bodies and the courts to 
the lelatioiiship between lower and i^per courts is to disregard the ori^ mi purposas of ibe 
nwveincnt for admiaLsirative raguladon.** Greater Boston Tekvisiort Corp. v. FCC, 463 F,2d 
268, 2S1 (D.C. Cir- 1972) (<jnotlii§ />c»«jvW», bittvnal qwotfctions oniitted). For thifl same reason. 
Plaintiffs attempt to interpose a Rule 4l<b) standard on these proceedings is not permitted. 

-15- 
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explanitian for its dtctsion. The Board did not abuse its discretion m an axUtraiy or c»pfriclou8 
AS turner, bUT u$ed w«l)-»upported reasobbg to oonae to its deeisioa. 

Fourth, 7]8intifroh{krB«s dust the **PRRB'& grounds for doaying the request for 
reioatfitement lack a rational basis suppoHable by the admioistrative recoTd bcfoK ^e Board." 
Am. Conipl. ^ 62d. The Court summarily risicrcls this coatentioii. Tix Board tacmC Hun Plfiimiff 
&iled to meet the known prooedural Teqiiremsnts as memorialited in the tiadcc of Hearing aod 
Request for Position l>aper $ent to PlaintifPs W fun, PPSV, on March 6. 1 998. A.IL at 285. In 
this same l«!Ct*r, fh» Board also lUMifled ?PSV, in capital block, letters, that this -would be the last 
notice seat on the matrer of position papers. Id, As stated in fnova, "a. provider's statutory ligk 
TO a heating; is not unduly burdened by a rule allowing di^inissa] for failure to Cle a limdy 
position paper." /novo, 244 F.3d ai 349. The Board properly invoked its discretionary authority 
when It explained that it did "not view clerical ovetsifiht v^thin an oiganization as a sufficient 
cause fbr nonKompliance with the Bond^s directtona and dcitdlincs," A.R. tt 45. The Court 
fisda that nothing more was required of the Board. 

Tbe final thi»e arj^umtmla Plaintiff m^es as to why the agoAcy's decinon wm arbttrary 
aod capiicious and an abuse of disaetion fare no better, ' Plaintiff claims that the Board failed to 
exercise diswreticm and used a "hard-and-fan" rule, Am. Comp). ^ 62e, that the Board's decision 
was based on invalid rules, fd. *| 62f, and that fhc Board's deasion amounts to fh« applicotioa of 
an ""irrebuttable preaumptioa of fault on the part of the Provider.*' Id. ^ 62g, The Corurt findis no 
need to address these other points, aa they have been adequately covered at various other points 
in this Menonuiduin Opinion. EBohaftliMfi contsntiont ismeritlcM. In amn, the Court finds' 
that the Board's decision wa& nor aibttnuy and cajKiuious and not on abuse of distaeilan. 
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IV. CONCLUSION 

Based upon the foregoing, the Court shall deny Plttiatifrs motion for suramaxy judgment 
Rfid grant Defendant's motion for sunuiftiy judgment Defendant has dcruoustratcd that the 
decision to deny Plaintiff's provider appeal was rational and w«ll-*upported by the evidence, not 
attriirary and csfiriciovs or ao abuse of discretion. Moreover, Defendant properly promulgated, 
pursuant to the Medicate Act, Ihe PRM provisions resRrdinit Medicare provider reimbtusemem. 
The Board did not act umeas<mably in exeiaalng this power to reject FlainlifT s appeal. At 
bottom, Huft apipeal i» nothing more thac a meagier attetupt Vy a law &rm t£> dlttmct fcom its uwn 
etron. A3 such, die case l.^disii)i6sed with prejudice. AsapptopriateOixiBraccorQpaniesthis 
Mcmoramluin Opinion, 




United States Dis^a Judge 



yso/x 
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UNItBC STATES DISTRICT COLUT 
FOR THE NORTHfiRN DISTRICT OF ILLINOIS, EASTERN DIVISION 



LnrLE COMPANY OF MARY HOSPITAL 
AND HEALTH CARE CSKTERS, oa niioaiB 
not*for*profit coipontton, 



Plaintiff, 

DONNA SHALALA, «s Seocewy of the U.S. 
Dqrt. of Health and Hurudi Sirvioeft, 



Case No. 98 C E232 
Judge Andnssn 



DefoDduit. 

Tlaintitt, Linle Company of Mary Hoipttal aod Health Cara Centaa CTittlc C(naqp)uiy"X 
challenges the Provider Rcimbunemem Review Board's ("PRRB") ^Unniasal of its cost qppeal for 
the 1991 fiscal year. Pendiog beCbre the Court is the Secretary's motion to dimiiss, or ia the 
ahBiDBtive, for summery judgment. Par the ibUowiag roMoni* we grant tba Seoretaiy 's motioo fn 
siuxtmaiy judgment 

BACKCnOUNP 

I. Siswoyy wd if^figulateiy fmavwv^ 

Thia action arisea under Title XVIH of the Social Security Act, 42 U.S.C. $ 1 39S fit SOm wbioli 
efitabliRhea tbe faderally fuoded health insuraooo jvograin Hmown as Medicare. Part A of Medioare 
pftovides msvuftnee for inpatient hospital and related poat-hoqpita} sarvices. A hospital may 
participate in the Medicare progiram as a provider l^mtering bto a Vwider agreement" with the 
Seoretaiy, 42 U.S,C. S139Soc. Little Company provides Medioare services iS descnijed in Part A 
of Medicare. 



e-p-*-' <ut-tf iHUi 
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To receive remibunemBnt for these aervioce, a provider muat file an annua) cost report witk 
its fiscal intetmediaTy, typical ly en insunuce conqnuy, ^ch acts ee a paying agent under coatracc 
with me Seoretery. '^2 CF.R. §413.20] <2 U.S.C. g 1 395b. The (iical intermediary iwievwa cost 
reports^ dsteimines TsaBooable costs, and oveneea payment of elaims. ]^ Foi each eon rapart' 
period, the intermedioTy mws to the provider a Notice of Program Rsimbfuraexnenr VWR*^^ wbeh 
refteota the intermediary' i deteimioation of tfa» total amouat of rettitbuxBemsnt doe to tius provider, 
42 C.F.IL §405.1803. 

Ifapfovidcr dlBputet the GbcbI intermodtary'ft detenninstion, it nuy file aai^pasl faefoie&e 
Medicare adminiEtrative ttibunalt tb« PRRB.' 42 U.S.C. § 1 393oo(a). The MedicatB statute zequivea 
that a provider satisfy tbrec junsdictional leqiilremeats to reoeive a PRRB faaaring;: (1) there oiiiat 
be a final paymcat determinaition; {2) the anunmt in eontrovetsy muat be SI 0,000 of moie; and (3) 
the proivider must file its request £ar a hearing within ISO days after leeeiving natiee of the 
intemtediary's final detonninatioo. 42 U.S.C. § 139Soo(a)(l) - l39Soo(aX3)- If tin provider 
sattsfiea lite jimsdicttossl requitemcDtft a»d ^ePRRB lies the suthohty to decide fat nutter at iuue, 
aae 42 C.F.R' §405,1867, than the PRRB may hold a hearing and itsue a dedaion. 42 U.S.C. 
$I39Soo(f)(l);42 CF.R. $405.1875. The Saoretuy's delegate, die HCFAAdmJniitntor, nuy then 
review that decision. I^ lliBAdiitlsl«tritor*sdecuiai^Drthatof1hePK}tBifihe\di»JJUfitrBtw 
declines nview, becomes the Seeretuy's final decision. 42 C.F.R § 405.1S77. The provider tnay 
therefore request judiciai review in an appropriate federal dlBtrlct eouit within sixty days of receipt 
of the S«cretary*s anal deciaioi. 42 U.S.C. § 139500(f)(1); 42 CJ7.Il § 405.1877(a). 

Under 42 U.S.C. $ 139Soo(c), CcngraflS delegated to the FRKB Qie authority to make rales 
and establish procedures that bcilitate the activities of tbe FRKfi. Pursuentto this delegation, the 
PURB created the Provider Reimbursement Manual ("PRM") whieh efitabliahes proeedvres ftir 
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mugging the PIUlB*fl oa«e load, including difinUMal of an app«»l for tilt failute of ^e pcovider tc 

comply withaPRRfi order ot request. 42 CJ'.R. $fi 40S. 1 835-1 873. Specifically, the FltM includes 

s section entitled Nodco of Dlfiini«BBl orSocrd {tawing, providing thkt: 

[T]be Beard may. al its diaontioa^ dismisi a requeftt for bearing whc» yov M\ to 

submit nsqutfatod in&mation within tbcperiod of tintei directed by the Boon] aod 

do not prior to the dismiBBAl provicb an acceptable reason ibr your fiuhire. Following 
sucb dismissals the Boaidliears requests farreiostBtement submittodby tbeprovider. 
The Board may also diBnuBs aa afrpeal or an issue 6om an appeal when aeceptable 
position pspBTs are pot submitted. 

?RM § 2924.4B. Tbtt PRRB. under PRM, may also raiiutata a dismias«d requoat at its 
discretioD. 

E ProeeduralHiiitarv 

The televant facta ara not in dispute, Little Compuiy reeelved its NFR fiom the fiscal 
iatenttediaiy fat its 6/30/91 cost teportiitg period on September 30, 1993, Little Cointpany Sed a 
formal appeal ("6/30/91 appeal") of tbe NPR OTt Maroh 22, 1994, On March 7, 1995. Little 
Con^ooiyattd the iotennediBiy submitted a Uatoftmiea for appeal OeMereb2B, l99S,tbe?l£RB 
infbnned Little Company that its bearing bad beea fiet for Deeember 199S, and tba PRKB would 
dismiss tbe case if Little Compaoy &llad to file its final poaitton pi^er on August 1 , 199&. One year 
before the hearine, the PRRB sent a second letter, dated July 28, 1997, reatttinding Little Company 
of the hearing date and that a failure to filt its final position pspen on AugUBt 1, 1998 would result 
in adismissal. Little Compeny's Manager ofBudget andReioibursement ("Budget MuiageO went 
OS medical leave torn July 11» 1998 through August 23, 1998. On August 24, I99B» Little 
Company bad yetio file its fmalpofiition papers andthePKRBdisinissed the 6/3 0/91 appeal request 
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On Sepiember 1. l9dS, Lttcle Company Gubmincd t raquesi for iBinstBtememof th» 6/30/91 
appcH Vid filed ^ final position papus. Little Company vgued that it liad "good cvot^'" due to 
the medical leave of its Budget MwM^er und ttot it did oot know what issues to includs in tfat 
position paper due to settlements bctwoen Little Company and t)M intermediary. Little Ceimpan^ 
also notified the PXRB Ham it would lose is exeasi of otifl million dotkars (SI,OO0»OO0^OO) i/ibt 
PRRB did not reinstate its appeal. On October 23, 1998« ibe PJURB daoiad Little Cerapany^a request 
to reinstate. In its decisiom, the FR&B disp^iardod Little Company' a ratianale, siartins that 
"Admiiuatntive oversight ia not BufBoiect basis upon which to raiiMtattt an appeal. It ia the 
PravidBr 's respoosibiiity to maintain its records and aaaign pareonQe] to meet the Board's dearilinag 
on a timely baaii.** Subseciuetttly, Uttle Cosgpaiiy filed ita Complaiivt wilfa this Court on December 
22, 1998. 

The Secretary has filed tl6 onotioa ai a tnotian to dismiss or. Id the altexnaiivc, ibr summaiy 
judsmntt. Since the inception of this oaae, bo6i paztiaa have filed exhibits for this Coun's 
eonslderatioii that were outside of the pleadings. Under Fed-HCiv.?, 12(b), "if matters outside the 
pleadings axepresentedtoandnot excluded from d» Court'' in a siotion to dismiss under subaection 
(6), the notioo ''sluill be treated as one for Buntmary Judgment" and dispoBed of Bs pnnrided in Rule 
56. In order to avoid un&ir suipriae through oonversion of « motion to dismiss into a motion Sot 
summary judgment, **aU parties shall be gi ven a reasonabta opportunity to pTeaent all material mide 
pertinent to such a motion by Rule 56." fi^ Fed.R.Civ.p. 12{b) and advisory eommittee note; 
B\ffitl t V B^war^ y,9|a A Sone. 18 F.3d 5U, 516 (7th Cir. 1994). In tblf esse, the postiaa were 
given an oppommity to preisent additional materials aAer the Court notified them daat it would treat 
the motion «b one for summary judgmant. Sinoe (he Court's review is limited to a previously 
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esublisbsd administradvc locord, thens is no putioular uoed for Rule \2{m) or \Hn) KUtenwtkts. 
The Coun, ihenfore, will treat: the moeion as one fis aummflr/ jvdgmeat 

Sumaiary jwigmem will be gr«nte<t only whfic it appMoa m ths bule of all of the filin^a, 
viewed in ft light most Isvonble to the nomnoviag pu^, tbat there is no ge&uine issue of matena] 
&«t wuiibBttbe movjne party is entitled to ftjudgmcntin in ftvor os a mattBr of taw. Fed.R.Civ.?. 
Sfilc). A metien for vuranary judeauM shifts the bunten to the nonmevont to show thst & triable 
issue of ftet fcmains on issues fbr wUch. the nDnmovant bears tlie butdso of proof at uial. Pr^tbi! 
Corp. V. CatTBtt. 477 U.S. 317, 322-23 (1986). Moteover, ttw Court miut draw only it^sonable 
itt^RBnccs based m the evidence in plsiatifrs fovoraodnotA}} ooBoeivsUe inferenoes. aanfrj^ jmi 
LeJmid.H.M. V.Lee. 928 F.2d 232. 23€ C^th Cir, 1991). 

The Seeretery nises two principal arpuneDtfi in hei niotiOQ for lumnaty jtidgtMBt First. 
Ui6 Secretaiy claims that this Court laokajurisdiotioa because tbePRRB deciiion to diamiBs tlie case 
does not cooctitote a "final deoUion" as retjuired fbr judicial review. AJteenatively; Ute Secretary 
trgnes tiiaS, even if itai Court has juri0diotio& bvar (he FRBB deeiBtoa, it should grant summary 
Judgnient beoause the PRiUB decision is not arbitrary or caprioiom and is supported by subatBntial 
fvidenee. 

I, jyriidietion ii Pfftpy te Thia Court 

Under the Medicare Act, the wie route for & provider to obtain judicial review of disputed 
elaims ie found itt section 1 39Soo(1XI )< Vu& provlGlon statei that "[p]rovidm sbaU have the rij^t 
to obteiD judicial review of any final deoislon of the Board." The Aet fotber provides Oat a 
"deeisioD of tkc Board ihall be Gsal uidest the Secretary, on hi> own niotias, and within 60 days 
after the provider of aervicBii is notified of die Board's deoision, levenei, ai&rnu or raodiSea the 
Board's deeiiion." Tbufi, tlie issue before w is whether the PRRB's dodaion to ditmiss Little 
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Company's appeal due v> Its failme to timely file its position ?vpws without hoidiog a boanog 
constitutes a '^HoeI desision of the BoBrd " 

We find tbat the PRSS'b actions do ooxisiitutfi ft "final decnsion." SS6, &£*. K ^pw/ C f^ ff "- 
of Hollywood V. Shftlala . 6% F.Sitpp.3<) 51, 54 (DJ>.C. 1999). Otherwise, the PKRB could^ 
effftcttvely preclude iny Judicial Mvicw of its decisions simpty by disnusslng tbe i^ppeBla piii^to 
beviag. Such actions would oloarly tbwaitth»»tiitutoiypt>cpoaaBoftbe Amos well as public poU^. 
5fifi ^t Jo«Bph'8 Hnppjfi nf ygti^w ftitv V Hfldetor. 786 F<2d 848. 851 (B* Cir. l^M^ (eiORicns 
omitted), For theea rvMons, ve find that we have jwisdiotion to tw'ww LMe Compaay's claitns. 

II. Thft SearettTv^K DaeiiiOH la not Atfaitrarv and Capririnua 

The statutt providing for judicial review Of Madtcnro provider reimbunement dHciaiOM, 42 

U^S.C. §139500(^(1), Incoipontoa the revivw tiaadanto under the APA. ^ ^ffftdtlf *!'^*fl! 

g!mp.v.f{halala .SQF.3dl3&S. 1399 (7* Cit. l»9S). Under tha APA, SU.B.C, 6706(2)(A) and (B). 

agency aotlona, finding ood coacluBions may be aat aside only if Ibey are "Brbitmy, eapiieiow, in 

abuse of discretion, or oihorwise noi in acoordasoe with law" or **tia6Uppotted by aabstsatial 

evidence.*^ CiriMna to P«gen/<^ Qvertan P>rtc v. Volpa. 401 U.S. 402. 4] 3-415 (1971), to 

deusrmimng whether tba Secietaiy'e deciBion is arbitniy and esprioions based vpoa tiie fscotd 

ooo^led before the ageacy: 

A Couit lacks the power to Btibstltute its judgment fbr tbat of the adminiitrativa 
ageocy. If the agent's findings are supported by nibstaotial evideoce asd ate &ot 
aibitraiy or caphcioua, the (eviewing Court caonat revtrae the findings of the ageney 
on the bam tibat it would have decided the ease difloranly. 

^,^m>w«.u^s«rvic«oftfaeU■S■■lnc■ V, Sehwsiker. 6B3 F.W353, 356-57 (II* Cir. 1982). 

Under this standard^ the reviewing Court caimot rewoigb the cvidane<> nuke 

credibility detenninvtionR, conduct atfe novo review, or substitatc its own judgment for that 



C-t^ UC3'' £UltJ{ 



'€as&4=:©6-cv-0i1i8S8AJ3i^i(JHtEtocument 16-4 Filed 06/18/2007 PageJ^i-^is pae I 

qPR 93 ^0B UiESftn US fiTTORrCY 5TH FLR P. 11/13 I 



Of the SicreQiy. Garner v. Hepklw. 145 F.2a 383. 387 (6*^ Cir. 1984). Itathw the Court 
must deiermiDt simply whether the Bvidenet ig such that a readonsble mind might accept as 
adsquate to wppon the conchisiwi reached. RichardaoB v. Peralat . 402 U.S. 389> 401 
(] 971). Moreover, a Court must "give substantial delbrenoe to the ngfosy'i ioteipreiatiotifl 

of it» 0\*« reguIjitJQDS." ThomitH Jaffimoti T^niv « SViol^ln 312 U,S. 504. 512 (1994). 
Conerau has additioixally given the Secretary diacretion U> crtai* rogulations gcrvenisg 
praceduiesBiidto adoptreaeonable rules to cBiiyaut}i9radinJniBtrKtiveresponnbilitie9. Stt 
42 US.C.§ 405(8). 

Little Company first argvui that tiv PRRB'b policy of diamtutng cate^ iisr ^ late 
£llnsi of position papert vioiataA the pnividerB*e due piooeu riglhta. Specifically, Little 
Cotnpaay argues that the PRRB's policy is '^w^table and seeens to be OM-sided is its 
application and enforoetnent because intemediariM loutiaeiy miBS pooitloD paper fiHng due 
dates and nothing happens. " We find that Little Company 'b due prooess lights have oot beea 
violated. 

Pint, Little Company adtnite that the PRKB has treated It the same a$ hundreds of 
other late-iiling provider by dismiaeini its appeal, Secoad, the fact that the PRKB may tnatt 
provide;^ and intermediaries differently does oot Implicate dueprocass concemftv While the 
provider and the intermediary may have iUbmA intereets in an appeal before ttte FRRB, 
only the providar has a direct fiAsfitiil interest. If the PRKB afirees dut the provider is 
entitled to additiooal retmbursemeiKitte intermediary does not pay ttie dlfEerenoe or snffer 
any fiiuncial harm. Only the provider initiatea and drives the appeal. The iotennedlary 
merely provides additional ioliarmatian totha FREtB lo aid the PRRB in making its daciaion. 
There is nothing arbitrary in allowing a case to proceed without the benefit of a position 
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paper urguiag ib« intermedisry's position. Thua, Little Company hiS fkiled to show that its 
due process rights have boon violated. 

Little Compony next argues that it did notKoeive the proper notice of dlmnisaal 
required by the Seei«taiy*B ows guiddineft, Although the FKM previouBly lequired ibt / 
PRHB to give notice thftt it wm going to dianalu the appeal bxIbe to dinni$8Sl, tbe Socratuy '^ 
nanoved this requiremant before Uttle Company filed its ^>pN,1 in 1994. The PKM 
cinrenily in existence and in existcnoe When Little Compasy Aled its appeal to the PKRB, 
allows for distniasBl if a provideur does not timely Hie its position pepar by the due date and 
does not itquize the PKRB to give a wanting that it i« going to dismiss the appeal prior to 
actually doing it fiss PRM §S 2921.4E, 2921.5. Furthermore, the PRM §2934.4B atrasses 
tbAt if a provider will not be able to comply with procedural rulea» tiroa (ndata to provide "an 
acceptable reason for your&ilvre." If the provider doas not aubmit lucb a reasan, the P&KB 
may dismiBS. Tboa, Little Conqiany's azfunumt that the PRRB did ndt comply with lite 
proper notioe goidelinos is witout merit. 

Finally, Little Company arsuei that it had "(ood oauae" for its failure to file timely 
position papars beeaua« it& Budget Manager was on leave when tha papers were due and 
because it wua Uftiure which isBucs to include in the p^eri. We find tisat the PKRB^a 
deoisiQD ftiUy compli ed wid) iu own mlea and is not arbittary of capricious. 

In this case, the Seerstary ptovided not one. but two notices to Little Contpaoy. By 
letter dated March 28, 1 99S, the PRRB advised Uttle Company of tha hearing in December 
1 99$, and ordered that Little Company file its position pt^ers with the PKRB by August 1 . 
1998. Additionally, the PRRB teot a second letter on July 2B, 1997 remtntding Uttle 
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Compaay of tbs ponding bearing and doe date for the position papers. This letter slated that 
it would grant ao extemiom for the "due date for submiBiionB of pMition papesrs or for the 
scheduled month of hwring," The PRRB Also exprcsily wanud Little Company, "if the 
provider &jls to submit its pofiition paper by the deadline, its ease will be dismiased." Lial» 
Company vUnits receiving both of these ootioea. The Cofun finds Qiat the Secretary aotad 
within its boundaricK governed by law, and thua did D6t act in any matmar that was arbitrary 
or oapricious. 

lo makins am decision we are mind&l of the notion that en agency, Iflcs my ttibunal, 
must be allowed to set up lu own rulea and guidelines. In addition, it must be alloaaied the 
right to maintain its own internal oaleadar. Aa the Seoftaty pointi tevt, such syatenu would 
dissipate if claimantl could ignore prt»edimU rules. Tharefore. we find that tbe PRRB^s 
decision is stipported by substantial evidence, and we gnnt th« Sacsretaiy's motion &ir 
aitnunaiy judgment, ^ 

Tbe Court concludes that it has jurisdiction to review the PSSB'a dismissal of 
Little Company's appeal due to its ftilure to file timely position ptparc< We find that the 
PRRB '5 decision was neither capricious nor arbitrary, nor was it an abuse of die agency^s 
discretion. Thus, we find that the matedol facts of tbia case are undiq>uted, and die 
Secretary's motion for sununuy judgment is granted. This ease is hereby tetminatsd 
This is a fnal and appealable order. 
It is so ordered. 
Datad: . i ^■•'' ■ . •..:-■ ^■■. 







Judge Wayne R.Andei!ii 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 



No. 99 C 7775 



SAINT JOSEPH HOSPITAL AND 
HEALTHCARE CENTER, INC., 

Plaintiff, 

V. 

DONNA E. SHALALA, Secretary 
of Health and Human Services 



Defendant , 

MEMORANDUM OPINION 

Before the court are cross-motions for summary judgment. For 

the following reasons, plaintiff's motion is denied and defendant's 

motion is granted. 

BACKGROUND ^^ 

I, Statutory and Regulatory Frsimework 

This action arises under Title XVIII of the Social Security 
Act, 42 U.S.C. § 1395, et . seq . . which establishes the federally 
funded health insurance program known as Medicare. Part A of 
Medicare provides insurance for inpatient hospital and related 
post -hospital services. A hospital may participate in the Medicare 
program as a provider by entering into a "provider agreement" with 
the Secretary, 42 U.S.C. § 1395cc. Plaintiff Saint Joseph's 
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Hospital (the "Hospital") provides Medicare services as described 
in Part A. 

To receive reimbursement for these services, a provider must 
file an annual cost report with its fiscal intermediary, typically 
an insurance company, which acts as a paying agent under contract 
with the Secretary. 42 C.F.R. § 413.20; 42 U.S.C. § 1395h. The 
fiscal intermediary, in this case Blue Cross and Blue Shield of 
Illinois, reviews cost reports, determines reasonable costs, and 
oversees payment of claims. Id. For each cost report period, the 
intermediary issues to the provider a Notice of Program 
Reimbursement ("NPR"), which reflects the intermediary's 
determination of the total amount of reimbursement due to the 
provider. 42 C.F.R. § 405.18 03. 

If a provider disputes the fiscal intermediary's 
determination, it may file an appeal before the Medicare 
administrative tribunal, the Program Reimbursement Review Board 
("PRRB" or the "Board"). 42 U.S.C. § l395oo(a). The Medicare 
statute requires that a provider satisfy three jurisdictional 
requirements to receive a PRRB hearing: (1) there must be a final 
payment determination; (2) the amount in controversy must be 
$10,000 or more; and (3) the provider must file its request for a 
hearing within 180 days after receiving notice of the 
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intermediary' s final determination. 42 U.S.C. § 1395oo(a){l) - 
1395oo{a) (3) . If the provider satisfies the jurisdictional 
requirements and the PRRB has the authority to decide the matter at 
issue, see 42 C.F.R,, § 405.1867, then the PRRB may hold a hearing 
and issue a decision. 42 U.S.C. § 1395oo (f ) {1) ; 42 C.F.R. § 
405.1875. The Secretary's delegate, the HCFA Administrator, may 
then review that decision. Id. The Administrator's decision, or 
that of the PRRB if the Administrator declines review, becomes the 
Secretary's final decision. 42 C.F.R. § 405.1877. The provider 
may request judicial review in an appropriate federal district 
court within sixty days of receipt of the Secretary's final 
decision. 42 U.S.C. § 139Soo (f ) (1) ; 42 C.F.R. § 405.1877(a). 

Under 42 U.S.C. § i395oo(e), Congress delegated to the PRRB 
the authority to make rules and establish procedures that 
facilitate the activities of the PRRB. Pursuant to this 
delegation, the PRRB created the Provider Reimbursement Manual 
("PRM") which establishes procedures for managing the PRRB's case 
load, including dismissal of an appeal for the failure of the 
provider to comply with a PRRB order or request. 42 C.F.R. §§ 
405.1835-1873. Specifically, the PRM includes a section entitled 
Notice of Dismissal of Board Hearing, providing that: 

[T]he Board may, at its discretion, dismiss a request for 
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hearing when you fail to submit requested information 
within the period of time directed by the Board . . . , 
and do not prior to the dismissal provide an acceptable 
reason for your failure. Following such dismissals the 
Board hears requests for reinstatement submitted by the 
provider. The Board may also dismiss an appeal or an 
issue from an appeal when acceptable position papers are 
not submitted. 

PRM § 2924. 4B. The PRRB, under the PRM, may also reinstate a 

dismissed request at its discretion. 

II. Procedural History 

Here the plaintiff, Saint Joseph's Hospital {the "Hospital") 
properly filed its fiscal year 1991 cost report for Medicare 
services with the Intermediary, Blue Cross and Blue Shield. The 
Intermediary issued an NPR on September 20, 1993 adjusting certain 
of the Hospital's costs to result in a reimbursement approximately 
$250,000 less than the Hospital had requested. In response, on 
January 6, 1994, the Hospital filed a request for a hearing 
appealing the Intermediary's adjustment. 

On September 12, 1996, Steven R. Kirsch, Director of the 

Division of Jurisdiction and Case Management at the PRRB sent a 

letter to the Hospital addressed to Chief Financial Officer, Leo 

Voet . The letter stated: 

This is to advise you that the Board will schedule a 
hearing on the subject appeal during the month of 
December 1999, or shortly thereafter. In accordance with 
the enclosed revised instructions, preliminary position 
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papers are due to the Intermediary by the Ist of May 
1999. 

Final position papers and evidence exhibits are to be 
exchanged and filed with the Board no later than the 1st 
of August 1999 (note the change in the number of copies) . 
THE DUE DATES FOR BOTH PRELIMINARY AND FINAL POSITION 
PAPERS ARE FIRM DATES AND WILL NOT BE CHANGED REGARDLESS 
OF ANY motions;, JURISDICTIONAL CHALLENGES, DISCOVERY 
REQUESTS, REQUESTS FOR SUBPOENAS, ETC. . . . 

Certified Administrative Record at 22 (Emphasis in original) .-^ 

On April 30, 1999, the Hospital submitted its preliminary 

position paper to the Intermediary and notified the Board of its 

submission, in compliance with the schedule. Though it was not 

obligated by the PRM to do so, the Intermediary could have reviewed 

the Preliminary Position Paper, perhaps met with the Hospital to 

discuss settlement, and then prepared its own preliminary position 

paper. The Intermediary did none of these things. And neither 

party provided the other with a final position paper or filed a 

final position paper with the Board by the due date of August 1, 

1999.1/ On August 18, 1999 the Board sent a letter to the Hospital, 



^'a second "reminder letter," sent from Kirsch to the Hospital on behalf of the 
Board on December 30, 1997, also advising the Hospital of the position paper 
schedule, is part of the Certified Administrative Record, at 18. However, the 
Hospital claims it has no record of receiving the second notice, 

^^The Intermediary's failure to submit a preliminary or final position paper is 
not grounds for dismissal of the appeal. The PRM states that if an intermediary 
fails to submit its final position paper by the due date, the Board may schedule 
the case for hearing and contact the HCFA. regional office regarding the 
intermediary's compliance with its Medicare contract, PRM g§ 2921. 5D, 2921. 5E 
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dismissing its appeal for failure to file a final position paper. 

On August 27, 1999, the Hospital asked the Board to reinstate 
the appeal and forwarded a copy of its preliminary position paper. 
On that same date, the Hospital submitted a copy of its final 
position paper to the Board for the first time. On September 30, 
1999, the Board denied the Hospital's request. On November 12, 
1999, the HCFA Administrator upheld the Board's decision and 
advised the Hospital that if it intended to seek judicial review in 
the matter, it had to initiate a civil action within 60 days of the 
Board's decision in accordance with 42 C.F.R. 405.1877, 

On November 30, 1999 plaintiff filed a Complaint for 
Declaratory Judgment in this court seeking review of the Board's 
dismissal of its appeal and of the Administrator's refusal to 
reinstate. At a Rule 16 conference held on May 1, 2000, the 
parties agreed that summary judgment motions would be the most 
efficient manner to resolve the case. The parties' cross-motions 
are before us now. 

DISCUSSION 

The Hospital's main argument is that the PRRB's decision was 
"arbitrary and capricious, not supported by substantial evidence, 
and otherwise contrary to law." It seeks an order that the 
Secretary remand this case to the PRRB for a hearing on the merits. 
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The Secretary counters with two arguments: first, that we do not 

have jurisdiction to hear this claim because the Board's dismissal 

does not constitute a "final decision" as required for judicial 

review; and, alternatively, that the Board's decision was not 

arbitrary or capricious and is, in fact, supported by substantial 

evidence . 

I, Jurisdiction is Proper in This Court 

The Hospital brings this action pursuant to § l395oo(f) (1), 

which states: 

Providers shall have the right to obtain judicial review 
of any final decision of the Board, or of any reversal, 
affirmance, or modification by the Secretary, by a civil 
action commenced within 60 days of the date on which 
notice of any final decision by the Board or of any 
reversal, affirmance, or modification by the Secretary is 
received . . . 

42 U.S.C. § 1395(f)(1). The Secretary argues that because a 

hearing on the merits of the Hospital's claim never occurred, a 

final decision was never reached; thus jurisdiction is not proper 

in this court. i/ However, the Seventh Circuit held in Edgewater 

Hospital, Inc. v. Bowen , 857 F. 2d 1123, 1132 (7th Cir. 1988), that 

the Board's dismissal of a similar matter based on lack of 



-''There is some case law to support this argument. See, e.g. Cambridge Hosp. 
Ass'n. V. Bowen . 629 P. Supp . 612, 615-616 (D. Minn. 1986) (holding that in the 
absence of a PRRB hearing, plaintiffs have failed to exhaust their administrative 
remedies and therefore no "final decision" exists for the district court to 
review) (collecting cases) . 



Case 1:06-cv-01828-GK Document 16-5 Filed 06/18/2007 Page 8 of 13 



-8- 

jurisdiction due to untimely filing was a "final" decision; thus, 
review before the district court was appropriate. The Seventh 
Circuit noted that, "... while the Medicare Act and, in 
particular, 42 U.S.C. § l395oo(f) (1) are structured so as to limit 
judicial review, there is nothing in either the statute or the 
legislative history which suggests that such review is limited 
exclusively to substantive issues." Id. , quoting Athens Community 
Hospital, Inc. v. Schweiker , 686 P. 2d 989, 994 (D.C. Cir. 1982); 
see also . Little Co. of Mary v. Shalala , 98-C-8232 (N.D. 111. March 
30, 2000) . The Court concluded that a dismissal for untimeliness 
could appropriately be considered by the district court. Id. 
Accordingly, we find that we do have jurisdiction to consider the 
PMRB's decision in this matter. 

II, The Board's Determination Is Sustained on the Merits 

The statute providing for judicial review of Medicare 

provider reimbursement decisions, 42 U.S.C. § l395oo (f ) (1) , 
incorporates the review standards set forth in the Administrative 
Procedure Act ( "APA" ) . See Board of Trustees of Knox County Hosp. 
V. Shalala , 135 F.3d 493, 499 {7th Cir. 1998). Under the APA, 5 
U.S.C. § 706(2) (A) and (E) , agency actions, findings and 
conclusions may be set aside only if they are "arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance 
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with law" or "unsupported by substantial evidence." Citizens to 
Preserve Overton Park v. Volpe . 401 U.S. 402, 413-415 (1971) . 
Moreover, " [w] e must give substantial deference to the agency's 
interpretation of its own regulations," Knox . 135 F.3d at 499 
(citations omitted) . 

The Hospital does not dispute that its final position paper 
was not filed by the August 1, 1999 deadline. The Secretary argues 
that this case involves nothing more than a straightforward 
application of the Board's published procedural rules to the facts; 
because the final position paper was untimely, the Board was firmly 
within its discretionary authority when it dismissed the Hospital's 
appeal. Plaintiff counters that the Board acted arbitrarily and 
capriciously when it refused to consider the Hospital's late 
position paper and to exercise its discretion to reinstate the 
appeal . 

The Hospital's position is that the Board's decision was 
unfair because it failed to consider all the facts and 
circumstances surrounding the late filing; as the PMRB 
acknowledges, the only fact that it considered relevant to its 
decision to dismiss was that the Hospital failed to file a timely 
position paper. Plaintiff argues that this represented a lack of 
diligence on the part of the Board that was "patently unfair," 
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particularly since the Board knew the Hospital was actively engaged 
in the appeal process (because the Hospital had filed a timely 
preliminary position paper) . The Hospital cites several cases 

where the HCFA Administrator chose, in its discretion, to reinstate 
appeals that were dismissed under similar circumstances, and 
plaintiff argues that its preliminary position paper (which was 
submitted in a timely manner) was nearly identical to its final 
position paper, and therefore the Board could not have been 
prejudiced by the Hospital's delay. The Hospital also asserts that 
the Board's notice procedures were insufficient, and, finally, that 
the Board's procedures are biased in favor of the Intermediary (for 
whom there is no automatic dismissal for failure to comply with the 
final position paper deadline) and against the Hospital. 

We disagree. The Hospital missed a deadline, and its case was 
dismissed. We do not find that the Board was under any obligation 
to consider any other facts. It dismissed the Hospital's appeal 
the way it would have, or could have, dismissed any other late 
appeal .^^ While the Hospital criticizes the Board's notice 

procedures, it does not claim that it was unaware of the deadline. 



-'That Che Secretary might have intervened does not alter our conclusion that the 
Board acted neither arbitrarily nor capriciously when it dismissed the Hospital's 
appeal. The HCFA Administrator decisions to the contrary that the Hospital 
supplies to illustrate that the Secretary could have reinstated the appeal do not 
persuade us that the dismissal was inappropriate in this case. 



Case 1 :06-cv-01 828-GK Document 1 6-5 Filed 06/1 8/2007 Page 11 of 1 3 



-11- 
The Hospital acknowledges receipt of at least one letter from the 

PRRB stating when the final position paper had to be filed. Nor 

does the Hospital suggest that it did not understand the procedures 

or that it was unaware of the PRM provision providing the Board 

with discretion to dismiss an appeal for lack of timely filing. ^^ 

With respect to the argument that the Board treats 

intermediaries differently from providers, we concur in the 

reasoning of a recent decision from this district : 

. . . [T] he fact that the PRRB may treat providers and 
intermediaries differently does not implicate due process 
concerns. While the provider and the intermediary may 
have different interests in an appeal before the PRRB, 
only the provider has a direct financial interest. If 
the PRRB agrees that the provider is entitled to 
additional reimbursement, the intermediary does not pay 
the difference or suffer any financial harm. Only the 
provider initiates and drives the appeal. The 

intermediary merely provides additional information to 
the PRRB to aid the PRRB in making its decision. There 
is nothing arbitrary in allowing a case to proceed 
without the benefit of a position paper arguing the 



-^The Hospital did not assert any reason for its lateness in its requests for 
reinstatement or in its initial motion before thia court, which the Secretary 
notes in Defendant's Rmended Motion for Summary Judgement in Response to 
Plaintiff's Motion for Summary Judgment, at 25. In its reply, the Hospital 
explains that this is because it "has been the Hospital's intent to work with the 
Board in good faith to reinstate the case, asserting appropriate legal guidelines 
and recognizing prior board actions with regard to similar cases, and not address 
personal issues." Plaintiff's Reply to Defendant's Response to Plaintiff's 
Motion for Summary Judgment ("Plaintiff's Reply"), at 4. But, because 

" [dlefendanf s statements demand a response," the Hospital then notes that Reva 
Mitchell, the Hospital's Director of Reimbursement, spent the summer of 1999 out 
of the office obtaining treatment for cancer and related complications. 
Plaintiff's Reply, at 5. This information, which was never before the Board, 
cannot alter our conclusion that the Board's actions were appropriate. 



Case 1 :06-cv-01 828-GK Document 1 6-5 Filed 06/1 8/2007 Page 1 2 of 1 3 



-12- 
intermediary's position. 

Little Co. of Mary v. Shalala . No. 98-C-8232 {N.D. 111. March 30, 

2000) (Anderson, J.); see also . Your Home Visiting Nurse Services 

V. Shalala . 525 U.S. 449, 455 ("As for the alleged ^double 

standard, ' given the administrative realities we would not be 

shocked by a system in which underpayments could never be the 

basis for reopening.") We do not find that the Board's procedures 

result in any unjust or disparate treatment of the Hospital . 

Furthermore, the Board must be allowed to adopt reasonable 

procedural rules and guidelines to ensure the efficient management 

of its caseload. S'' 

Finally, the Hospital has provided no basis for estoppel in 

this case. It has described no inequitable conduct.^'' 



-■'plaintiff also argues that the Board's rules governing the schedule for 
position paper submission are substantive rules, and that the PRRB unfairly 
enacted them without conducting the appropriate notice and comment procedures 
required by the APA. 5 U.S.C. § 533. However, the notice and comment rules do 
not apply to "interpretive rules, general statements of policy, or rules of 
agency organization, procedure, or practice." 5 U.S.C. § 533(b) . As the Supreme 
Court noted with respect to another rule set forth in the PRM, "the PRM ... is 
a prototypical example of an interpretive rule." Shalala v. Guernsey Mem' 1 
Hose . . 514 U.S. 87, 99 (1995) . Likewise, we find that the rules that the Hospital 
challenges in this matter are procedural and not substantive. 

-''plaintiff makes a final argument that the Board's initial dismissal was void 
because it was not done pursuant to a quorum. However, the entire Board made the 
decision not to reinstate the appeal, and the Administrator declined to disturb 
the decision of the Board. Furthermore, as the Secretary notes, a quorum is only 
required for rendering Board decisions that are issued following a hearing. 42 
C.F.R. 405.1843, 405.1845; PRM 2925.6. Plaintiff's argument is without merit. 
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We find that the PRRB's decision to dismiss was not arbitrary 



or capricioua. 



CONCLUSION 



For the foregoing reasons, defendant's motion for summary 
judgment is granted, and plaintiff's motion for summary judgment 
is denied. A final judgment order will be entered. 



DATE: December 11, 2 00 



ENTER : 




John k . ( Jrady , United States District/court Judge 
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